The December 2010 Rules Revisions


This document contains the revisions that become effective 12/1/2010, together with the Judicial Conference’s notes on the purport and thinking behind the revisions.  
As you will see, the principal substantive changes are to Rule 26 and the status of expert’s reports.  Notably these changes appear to have been the consensus view of the plaintiff’s and defendant’s bars after a decade of experience with the 1993 revision of Rule 26.  They create more protection for draft experts’ reports.
The revisions to Rule 56, by contrast, purport to be non-substantive: the accompanying Conference notes state that the revised language is intended to do no more than to bring the text of the Rule into conformity with the case law and the developments in practice surrounding the case law.  The only interesting exception to this proposition involves the restoration of the word “shall,” which the restyling had changed to “should” in the key sentence authorizing the grant of summary judgment.  The Conference notes indicate that the original wording had achieved a canonical status which the Conference did not feel comfortable in changing.  

Stephen Yeazell



AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE

Rule 8.  General Rules of Pleading

* * * * *
(c)	Affirmative Defenses.
(1)	In General.  In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including:
•  accord and satisfaction;
•  arbitration and award;
•  assumption of risk;
•  contributory negligence;
•  duress;
•  estoppel;
•  failure of consideration;
•  fraud;

•  illegality;
•  injury by fellow servant;
•  laches;
•  license;
•  payment;
•  release;
•  res judicata;
•  statute of frauds;
•  statute of limitations; and
•  waiver.
* * * * *
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Rule 26.	Duty to Disclose; General Provisions Governing Discovery
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(a)	Required Disclosures.
* * * * *
(2)	Disclosure of Expert Testimony.
(A)	In General.  In addition to the disclosures required by Rule 26(a)(1), a party must disclose to the other parties the identity of any witness it may use at trial to present evidence under Federal Rule of Evidence 702, 703, or 705.
(B)	Witnesses Who Must Provide a Written Report.  Unless otherwise stipulated or ordered by the court, this disclosure must be accompanied by a written report — prepared and signed by the witness — if the witness is one retained or specially employed to provide expert testimony in the case or one whose duties as the party’s employee regularly involve giving expert testimony.  The report must contain:
(i)	a complete statement of all opinions the witness will express and the basis and reasons for them;
(ii)	the facts or data considered by the witness in forming them;
(iii)	any exhibits that will be used to summarize or support them;
(iv)	the witness’s qualifications, including a list of all publications authored in the previous 10 years;
(v)	a list of all other cases in which, during the previous 4 years, the witness testified as an expert at trial or by deposition; and
(vi)	a statement of the compensation to be paid for the study and testimony in the case.
(C)	Witnesses Who Do Not Provide a Written Report.  Unless otherwise stipulated or ordered by the court, if the witness is not required to provide a written report, this disclosure must state:
(i)	the subject matter on which the witness is expected to present evidence under Federal Rule of Evidence 702, 703, or 705; and
(ii)	a summary of the facts and opinions to which the witness is expected to testify.
(D)	Time to Disclose Expert Testimony.  A party must make these disclosures at the times and in the sequence that the court orders.  Absent a stipulation or a court order, the disclosures must be made:
(i)	at least 90 days before the date set for trial or for the case to be ready for trial; or
(ii)	if the evidence is intended solely to contradict or rebut evidence on the same subject matter identified by another party under Rule 26(a)(2)(B) or (C), within 30 days after the other party’s disclosure.
(E)	Supplementing the Disclosure.  The parties must supplement these disclosures when required under Rule 26(e).
* * * * *
(b)	Discovery Scope and Limits.
* * * * *
(3)	Trial Preparation:  Materials.
(A)	Documents and Tangible Things.  Ordinarily, a party may not discover documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative (including the other party’s attorney, consultant, surety, indemnitor, insurer, or agent).  But, subject to Rule 26(b)(4), those materials may be discovered if:
(i)	they are otherwise discoverable under Rule 26(b)(1); and
(ii)	the party shows that it has substantial need for the materials to prepare its case and cannot, without undue hardship, obtain their substantial equivalent by other means.
(B)	Protection Against Disclosure.  If the court orders discovery of those materials, it must protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other representative concerning the litigation.
(C)	Previous Statement.  Any party or other person may, on request and without the required showing, obtain the person’s own previous statement about the action or its subject matter.  If the request is refused, the person may move for a court order, and Rule 37(a)(5) applies to the award of expenses.  A previous statement is either:
(i)	a written statement that the person has signed or otherwise adopted or approved; or
(ii)	a contemporaneous stenographic, mechanical, electrical, or other recording — or a transcription of it — that recites substantially verbatim the person’s oral statement.
(4)	Trial Preparation:  Experts.
(A)	Deposition of an Expert Who May Testify.  A party may depose any person who has been identified as an expert whose opinions may be presented at trial.  If Rule 26(a)(2)(B) requires a report from the expert, the deposition may be conducted only after the report is provided.
(B)	Trial-Preparation Protection for Draft Reports or Disclosures.  Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure required under Rule 26(a)(2), regardless of the form in which the draft is recorded.
(C)	Trial-Preparation Protection for Communications Between a Party’s Attorney and Expert Witnesses.  Rules 26(b)(3)(A) and (B) protect communications between the party’s attorney and any witness required to provide a report under Rule 26(a)(2)(B), regardless of the form of the communications, except to the extent that the communications:
(i)	relate to compensation for the expert’s study or testimony;
(ii)	identify facts or data that the party’s attorney provided and that the expert considered in forming the opinions to be expressed; or
(iii)	identify assumptions that the party’s attorney provided and that the expert relied on in forming the opinions to be expressed.
(D)	Expert Employed Only for Trial Preparation.  Ordinarily, a party may not, by interrogatories or deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or to prepare for trial and who is not expected to be called as a witness at trial.  But a party may do so only:
(i)	as provided in Rule 35(b); or
(ii)	on showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same subject by other means.
(E)	Payment.  Unless manifest injustice would result, the court must require that the party seeking discovery:
(i)	pay the expert a reasonable fee for time spent in responding to discovery under Rule 26(b)(4)(A) or (D); and
(ii)	for discovery under (D), also pay the other party a fair portion of the fees and expenses it reasonably incurred in obtaining the expert’s facts and opinions.
* * * * *
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Rule 56.  Summary Judgment
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(a)	Motion for Summary Judgment or Partial Summary Judgment.  A party may move for summary judgment, identifying each claim or defense — or the part of each claim or defense — on which summary judgment is sought.  The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.  The court should state on the record the reasons for granting or denying the motion.
(b)	Time to File a Motion.  Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.
(c)	Procedures.
(1)	Supporting Factual Positions.  A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
(A)	citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
(B)	showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
(2)	Objection That a Fact Is Not Supported by Admissible Evidence.  A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.
(3)	Materials Not Cited.  The court need consider only the cited materials, but it may consider other materials in the record.
(4)	Affidavits or Declarations.  An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.
(d)	When Facts Are Unavailable to the Nonmovant.  If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:
(1)	defer considering the motion or deny it;
(2)	allow time to obtain affidavits or declarations or to take discovery; or
(3)	issue any other appropriate order.
(e)	Failing to Properly Support or Address a Fact.  If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may:
(1)	give an opportunity to properly support or address the fact;
(2)	consider the fact undisputed for purposes of the motion;
(3)	grant summary judgment if the motion and supporting materials — including the facts considered undisputed — show that the movant is entitled to it; or
(4)	issue any other appropriate order.
(f)	Judgment Independent of the Motion.  After giving notice and a reasonable time to respond, the court may:
(1)	grant summary judgment for a nonmovant;
(2)	grant the motion on grounds not raised by a party; or
(3)	consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.
(g)	Failing to Grant All the Requested Relief.  If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact — including an item of damages or other relief — that is not genuinely in dispute and treating the fact as established in the case.
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(h)	Affidavit or Declaration Submitted in Bad Faith.  If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court — after notice and a reasonable time to respond — may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result.  An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.
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Form 52.  Report of the Parties’ Planning Meeting.

(Caption — See Form 1.)


1.	The following persons participated in a Rule 26(f) conference on    date    by   state the method of conferring   :

2.	Initial Disclosures.  The parties [have completed] [will complete by   date  ] the initial disclosures required by Rule 26(a)(1).

3.	Discovery Plan.  The parties propose this discovery plan:

(Use separate paragraphs or subparagraphs if the parties disagree.)

(a)	Discovery will be needed on these subjects:  (describe)
(b)	Disclosure or discovery of electronically stored information should be handled as follows: (briefly describe the parties’ proposals, including the form or forms for production.)
(c)	The parties have agreed to an order regarding claims of privilege or of protection as trial-preparation material asserted after production, as follows: (briefly describe the provisions of the proposed order.)
(d)	(Dates for commencing and completing discovery, including discovery to be commenced or completed before other discovery.)
(e)	(Maximum number of interrogatories by each party to another party, along with dates the answers are due.)
(f)	(Maximum number of requests for admission, along with the dates responses are due.)
(g)	(Maximum number of depositions for each party.)
(h)	(Limits on the length of depositions, in hours.)
(i)	(Dates for exchanging reports of expert witnesses.)
(j)	(Dates for supplementations under Rule 26(e).)

4.	Other Items:

* * * * *




EXCERPT FROM THE REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES:

* * * * *
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Rules Recommended for Approval and Transmission

	The Advisory Committee on Civil Rules submitted proposed amendments to Rules 8(c), 26, and 56, and Illustrative Form 52, with a recommendation that they be approved and transmitted to the Judicial Conference.  The proposed amendments to Rules 26 and 56 were circulated to the bench and bar for comment in August 2008.  Approximately 90 witnesses testified at the three public hearings on the proposed amendments to Rules 26 and 56.  The proposed amendment to Rule 8(c) was circulated earlier for comment in August 2007, and the scheduled public hearings were canceled because no one asked to testify. 

	The proposed amendment to Rule 8(c) deletes the reference to “discharge in bankruptcy” from the rule’s list of affirmative defenses that must be asserted in response to a pleading.  Under 11 U.S.C. § 524(a), a discharge voids a judgment to the extent that it determines the debtor’s personal liability for the discharged debt. Though the self-executing statutory provision controls and vitiates the affirmative-defense pleading requirement, the continued reference to “discharge” in Rule 8’s list of affirmative defenses generates confusion, has led to incorrect decisions, and causes unnecessary litigation. The amendment conforms Rule 8 to the statute.  The Committee Note was revised to address the Department of Justice’s concern that courts and litigants should be aware that some categories of debt are excepted from discharge. 

	The proposed amendments to Rule 26 apply work-product protection to the discovery of draft reports by testifying expert witnesses and, with three important exceptions, communications between those witnesses and retaining counsel.  The proposed amendments also address witnesses who will provide expert testimony but who are not required to provide a Rule 26(a)(2)(B) report because they are not retained or specially employed to provide such testimony, or they are not employees who regularly give expert testimony.  Under the amendments, the lawyer relying on such a witness must disclose the subject matter and summarize the facts and opinions that the witness is expected to offer.  

	The proposed amendments address the problems created by extensive changes to Rule 26 in 1993, which were interpreted to allow discovery of all communications between counsel and expert witnesses and all draft expert reports and to require reports from all witnesses offering expert testimony.  More than 15 years of experience with the rule has shown significant practical problems.  Both sets of amendments to Rule 26 are broadly supported by lawyers and bar organizations, including the American Bar Association, the Council of the American Bar Association Section on Litigation, the American College of Trial Lawyers, the American Association for Justice (formerly ATLA), the Federal Magistrate Judges’ Association, the Lawyers for Civil Justice, the Federation of Defense & Corporate Counsel, the International Association of Defense Counsel, and the United States Department of Justice. 

	Experience with the 1993 amendments to Rule 26, requiring discovery of draft expert reports and broad disclosure of any communications between an expert and the retaining lawyer, has shown that lawyers and experts take elaborate steps to avoid creating any discoverable record and at the same time take elaborate steps to attempt to discover the other side’s drafts and communications.  The artificial and wasteful discovery-avoidance practices include lawyers hiring two sets of experts – one for consultation, to do the work and develop the opinions, and one to provide the testimony – to avoid creating a discoverable record of the collaborative interaction with the experts. The practices also include tortuous steps to avoid having the expert take any notes, make any record of preliminary analyses or opinions, or produce any draft report. Instead, the only record is a single, final report. These steps add to the costs and burdens of discovery, impede the efficient and proper use of experts by both sides, needlessly lengthen depositions, detract from cross-examination into the merits of the expert’s opinions, make some qualified individuals unwilling to serve as experts, and can reduce the quality of the experts’ work. 

	Notwithstanding these tactics, lawyers devote much time during depositions of the adversary’s expert witnesses attempting to uncover information about the development of that expert’s opinions, in an often futile effort to show that the expert’s opinions were shaped by the lawyer retaining the expert’s services. Testimony and statements from many experienced plaintiff and defense lawyers presented to the advisory committee before and during the public comment period showed that such questioning during depositions was rarely successful in doing anything but prolonging the questioning. Questions that focus on the lawyer’s involvement instead of on the strengths or weaknesses of the expert’s opinions do little to expose substantive problems with those opinions.  Instead, the principal and most successful means to discredit an expert’s opinions are by cross-examining on the substance of those opinions and presenting evidence showing why the opinions are incorrect or flawed. 

	The advisory committee’s analysis of practice under the 1993 amendments to Rule 26 showed that many experienced lawyers recognize the inefficiencies of retaining two sets of experts, imposing artificial record-keeping practices on their experts, and wasting valuable deposition time in exploring every communication between lawyer and expert and every change in the expert’s draft reports. Many experienced lawyers routinely stipulate at the outset of a case that they will not seek draft reports from each other’s experts in discovery and will not seek to discover such communications.  In response to persistent calls from its members for a more systematic improvement of discovery, the American Bar Association issued a resolution recommending that federal and state procedural rules be amended to prohibit the discovery of draft expert reports and limit discovery of attorney-expert communications, without hindering discovery into the expert’s opinions and the facts or data used to derive or support them.  The State of New Jersey did enact such a rule and the advisory committee obtained information from lawyers practicing on both sides of the “v” and in a variety of subject areas about their experiences with it. Those practitioners reported a remarkable degree of consensus in enthusiasm for and approval of the amended rule.  The New Jersey practitioners emphasized that discovery had improved since the amended rule was promulgated, with no decline in the quality of information about expert opinions.  

	The proposed amendments to Rule 26 recognize that discovery into the bases of an expert’s opinion is critical. The amendments make clear that while discovery into draft reports and many communications between an expert and retaining lawyer is subject to work-product protection, discovery is not limited for the areas important to learning the strengths and weaknesses of an expert’s opinion. The amended rule specifically provides that communications between lawyer and expert about the following are open to discovery: (1) compensation for the expert’s study or testimony; (2) facts or data provided by the lawyer that the expert considered in forming opinions; and (3) assumptions provided to the expert by the lawyer that the expert relied upon in forming an opinion.   

	In considering whether to amend the rule, the advisory committee carefully examined the views of a group of academics who opposed the amendments.  These academics expressed concern that the amendments could prevent a party from learning and showing that the opinions of an expert witness were unduly influenced by the lawyer retaining the expert’s services. These concerns were not borne out by the practitioners’ experience. After extensive study, the advisory committee was satisfied that the best means of scrutinizing the merits of an expert’s opinion is by cross-examining the expert on the substantive strength and weaknesses of the opinions and by presenting evidence bearing on those issues. The advisory committee was satisfied that discovery into draft reports and all communications between the expert and retaining counsel was not an effective way to learn or expose the weaknesses of the expert’s opinions; was time-consuming and expensive; and led to wasteful litigation practices to avoid creating such communications and drafts in the first place. 

	Establishing work-product protection for draft reports and some categories of attorney-expert communications will not impede effective discovery or examination at trial.  In some cases, a party may be able to make the showings of need and hardship that overcome work-product protection. But in all cases, the parties remain free to explore what the expert considered, adopted, rejected, or failed to consider in forming the opinions to be expressed at trial. And, as observed in the Committee Note, nothing in the Rule 26 amendments affects the court’s gatekeeping responsibilities under Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993). 

	The proposed amendments to Rule 56 are intended to improve the procedures for presenting and deciding summary-judgment motions, to make the procedures more consistent across the districts, and to close the gap that has developed between the rule text and actual practice. The proposed amendments are not intended to change the summary-judgment standard or burdens. 

	The text of Rule 56 has not been significantly changed for over 40 years. During this time, the Supreme Court has developed the contemporary summary-judgment standards in a trio of well-known cases, and the district courts have, in turn, prescribed local rules with practices and procedures that are inconsistent in many respects with the national rule text and with each other. The local rule variations do not appear to be justified by unique or different conditions in the districts. The fact that there are so many local rules governing summary-judgment motion practice demonstrates the inadequacy of the national rule.  

	Although there is wide variation in the local rules and individual-judge rules, there are similarities among them.  The proposed amendments draw from many summary-judgment provisions common in the current local rules.  For example, the amendments adopt a provision found in many local rules that requires a party asserting a fact that cannot be genuinely disputed to provide a “pinpoint citation” to the record supporting its fact position. Other salient changes:  (1) recognize that a party may submit an unsworn written declaration, certificate, verification, or statement under penalty of perjury in accordance with 28 U.S.C. § 1746 as a substitute for an affidavit to support or oppose a summary-judgment motion; (2) provide courts with options when an assertion of fact has not been properly supported by the party or responded to by the opposing party, including considering the fact undisputed for purposes of the motion, granting summary judgment if supported by the motion and supporting materials, or affording the party an opportunity to amend the motion; (3) set a time period, subject to variation by local rule or court order in a case, for a party to file a summary-judgment motion; and (4) explicitly recognize that “partial summary judgments” may be entered.  

	The public comment drew the advisory committee’s attention to two provisions that raised significant interest. The first dealt with a single word change in the rule that took effect in December 2007 as part of the comprehensive Style Project and remained unchanged in the Rule 56 proposal published for comment in August 2008.  The second was a proposed amendment that would have enhanced consistency by putting in the national rule the practice of many courts requiring parties to submit a “point-counterpoint” statement of undisputed facts. This proposed “point-counterpoint” provision in the national rule was a default, subject to variation by a court’s order in a case. With the exception of these two important aspects, the public comment on all other provisions of the proposed amendments was highly favorable. 

	The first aspect of divided public comment related to a change made in 2007 with virtually no comment.  As part of the Style Project, the word “shall,” which appeared in many rules, was changed in each rule to clarify whether it meant “must,” “may,” or “should.”  The word “shall” is inherently ambiguous.  Whether “shall” meant, in a particular rule, “must,” “may,” or “should,” had to be determined by studying the context and how courts had interpreted and applied the rule. In 2007, the word “shall” in Rule 56(a) was changed to “should” in stating the standard governing a court’s decision to grant summary judgment.  (“The judgment sought should be rendered if [the record shows] that there is no genuine issue as to any material fact and that the movant is entitled to judgment as a matter of law.”)  The change to “should” was based on the advisory committee’s and Standing Committee’s study of the case law.  Like all the changes made as part of the Style Project, the change to “should” in Rule 56(a) was accompanied by a statement that the change was intended to be stylistic only and not intended to change the substantive meaning or make prior case law inapplicable.  That change was virtually unnoticed until the current proposed amendments to Rule 56 were published for comment.  Those amendments left the word “should” unchanged, consistent with the intent to improve the procedures for litigating summary-judgment motions but not to change the standard for granting or denying them.   

	Many comments expressed a strong preference for “must” or “shall,” based in part on a concern that retaining “should” in rule text would lead to undesirable failures to grant appropriate summary judgments.  Proponents of the word “must” pointed to language in 

	opinions stating that a grant of summary judgment is directed when the movant is “entitled” to judgment as a matter of law.  These comments emphasized the importance of summary judgment as a protection against the burdens imposed by unnecessary trial and against the shift of settlement bargaining power that follows a denial of a valid summary-judgment motion.  

	Equally vigorous comments expressed a strong preference for retaining “should.”  These comments emphasized the importance of the trial court having some discretion in handling summary-judgment motions, particularly motions for partial summary judgment that leave some issues to be tried, and the trial record will provide a superior basis for deciding the issues as to which summary judgment was sought.  These comments emphasized case law supporting the continued use of the word “should” as opposed to changing the word to “must.”  And trial-court judges pointed out that a trial may consume much less court time than would be needed to determine whether a summary judgment can be granted, besides providing a more reliable basis for the decision at the trial level and a better record for appellate review.  

	After considering these comments, and after extensive research into the case law in different contexts, the advisory committee concluded that it could not accurately or properly decide whether “shall” in Rule 56(a) meant “must” or “should” in all cases.  Both the proponents of “must” and of “should” found support for their position in the case law.  The case law ambiguity on whether “shall” means “must” or “should” is further complicated by circuit differences in the summary-judgment standard and differences in the standard depending on the subject matter.  But the cases reflect, in part, the fact that they were decided based on the word “shall” in the statement of the standard for granting summary-judgment motions.  The advisory committee decided that changing the word “shall” created an unacceptable risk of changing the substantive summary-judgment standard as it had developed in different circuits and different subject areas. The advisory committee decided that the words of Rule 56(a) – “The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law” – had achieved the status of a term of art or “sacred phrase” that could not be safely changed for stylistic reasons without risking a change to substantive meaning.  Instead, the advisory committee decided to restore the word “shall” to avoid the unintended consequences of either “must” or “should” and to allow the case law to continue to develop. 

	After extensive public comment, the advisory committee decided to withdraw the “pointcounterpoint” proposal that was included in the rule text published for comment.  Under the proposal, a movant would be required to include with the motion and brief a “pointcounterpoint” statement of facts that are asserted to be undisputed and entitle the movant to summary judgment.  The respondent, in addition to submitting a brief, would have to address each fact by accepting it, disputing it, or accepting it in part and disputing it in part (which could be done for purposes of the motion only).  A court could vary the procedure by order in a case. The point-counterpoint statements were intended to identify the essential issues and provide a more efficient and reliable process for the judge to rule on the motion.  

	During the public comment period, the advisory committee heard from lawyers and judges who found the point-counterpoint statement useful and efficient.  But the advisory committee also heard that the procedure can be burdensome and expensive, with parties submitting long and unwieldy lists of facts and counter-facts.  Some courts adopted the point-counterpoint procedure by local rule and subsequently abandoned it or are rethinking it. Testimony and comments did not provide sufficient support for including the point-counterpoint procedure in the national rule. Instead, the rule is revised to continue to provide discretion to the courts to adopt the procedure or not, by entering an order in an individual case or by local rule. 

	The proposed revision of Illustrative Form 52, Report of the Parties’ Planning Meeting, (formerly Form 35), corrects an inadvertent omission made during the comprehensive revision of illustrative forms in 2007.  The revision reinstates two provisions that took effect in 2006 but were omitted in the comprehensive revision in 2007.  The provisions require that a discovery plan include: (1) a reference to the way that electronically stored information would be handled in discovery or disclosure; and (2) a reference to an agreement between parties regarding claims of privilege or work-product protection. The two provisions are consistent with amendments to Rule 16(b)(3) that took effect in 2006. The proposed revision is not published for public comment because it is technical and conforming.  

	The Committee concurred with the advisory committee’s recommendations. 

	Recommendation: That the Judicial Conference — 

	Approve the proposed amendments to Civil Rules 8(c), 26, and 56 and Illustrative Form 52 and transmit them to the Supreme Court for its consideration with a recommendation that they be adopted by the Court and transmitted to Congress in accordance with the law. 

	* * * * *

	

	



