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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

HAITIAN CENTERS COUNCIL, INC.,
et al., : - ——

1

Plaintiffs,

V. Civil Action No.

$2-1258 {(Johnson, J.)

GENE MC NARY, Commissioner,
Immigration and Naturalization
Service, et al.,

Defendants.

MEMORANDUM OF POINTS AND AUTHORITIES IN.SUPPORT .
OF DEFENDANTS® MOTION FOR SANCTIONS

Preliminary Statement

Plaintiffs bring this action seeking to enjoin the
repatriatjon of certain Haitian natiocnals mnmoﬂﬂﬂmﬂmn by federal
officers outside the United States, and to modify the ﬁnrnmncﬂmm
by which defendants determine who mﬂmnﬂ.ﬂum interdicted Haitians
should be permitted to proceed to the United States to advance
their asylum claims.l Plaintiffs assert seven causes of action,
wnnwznwnm.nonmﬂWﬂcﬂwoan m:n_mnwncn0ﬂw claims regarding their
alleged interests in *"access” to the interdicted Haitians for
purposes of communications and counsel, wviolations of the Admin-
istrative Procedure Act, violations of international law, and
denial of equal protection. Complaint, pp. 16-20. Plaintiffs
raise these claims on behalf on all Haitians detained at

Guantanamo Bay or elsewhere outside the United States, and all

1 For a more complete statement of the facts, the Court is
respectfully referred to the memorandum and exhibits filed in
suppert of defendants’ accompanying motion to dismiss.



Haitians who have retained or in the future may retain auwmwznwwm
Haitian Service Dmﬂw:wmwmwoum.am I4.. pp. 15-16. .

Last month the Supreme Court refused to stay and denied
certicrari from a decisicn and judgment rejecting wvirtualiy
jdentical challenges to the Haitian interdiction and repatriation

program. In a suit brought by the amwwnwwn.mmmﬂﬂmm Center, Inc.”

to enjoin repatriation of Haitian nationals interdicted by federal

officers on the high seas and to compel "access” by the Haijitian
Refugee Center {(*HRC¥) to Haitians detained at Guantanamo or

elsewhere cutside the United States, plaintiffs asserted causes

cf action based on the same constitutional and statutory pro-

visions and principles of international law raised by the present

plaintiffs,?

949 F.24
1109 (1llth Cir. 1991), cert, denied, 60 Qfm.ﬁ.ﬂ. meu.ﬁd.m.‘
February 24, 1992). The Eleventh Circuit Court of Appeals found
that neither the First Amendment, nor the Immigration and
Nationality Act and the Refugee Act, nor the Administrative

Procedure Act, nor international law provides any basis for

2 #~yHaitian Service Organizations® does not appear as a
party plaintiff in the caption but apparently includes the
*Haitian Centers Council, Inc.”, the *National Coaliticn for
Haitian Refugees, Inc.”, and the *Immigration Law Clinic of the
Jercme N. Frank Legal Services Organization of New Haven.*
Complaint, p. 1. Plaintiffs offer no explanation regarding any
relationship they may have with the Haitian Refugee Cehter, Inc.

3 In Haitian Refugee Centelr the claims were asserted con
behalf of all Haitians "detained cor who in the future will be
detained” at Guantanamc or elsewhere cutside the United States.
HRC Complaint, § 62. Thus, there appears tc he substantial
overlap between the plaintiff class in Hajtian Refugee Cepter and
the presently proffered class., Compare HCC Complaint, 99 36-41.



- -
judicial intervention in the Haitian interdiction nun‘mﬁwm
HNWwaﬂmoz Wﬂomﬂmm. aniW.mﬂ at 1110-11. ?Hﬁﬂocmi.wmwmetmﬂ‘ 0
the Eleventh Circuit was from the entry of a uwmwwHMWI%w ww
junction, the appeals court not Q:Hw vacated the HnucnmmwmrMW¢m :
alsc ordered the district court to dismiss each and all of nrm.”mw

HRC claims for failure to state a claim upon which relief can be

granted and directed that the mandate issue pasmnwnnmww. Iq.

Further demonstrating the total lack On‘EmﬂpﬂuhanwrmWMMw%Hum?.‘
asserted, the Supreme Court tock the ﬂwﬂ:ww unusual wWann of | .w
entering a stay which removed the district court’s injunctive bar .
to repatriation hefore the Eleventh Circuit ruled o:,nerHmnwﬂm.
Order of January 31, 1992, No. A-551 (Ex. 39). The mwm¢m:n:

Circuit and the Supreme Court decisions have not been vacated,

AT e sy et e

modified, or otherwise challenged, and defendants are aware of no
case in which any court has recognized a cause of action on

behalf of aliens ocutside the United States or by parties seeking

¥access” to such aliens. See Uk

Baker, 893 F.2d4 1374 (D.C. Cir. 19%0).

By separate papers, defendants have opposed plaintiffs’
motion for injunctive relief and moved for nwmswmmmu‘ﬂm this
action based, jnter alia, on the conclusive and preclusive effect
cf the Hajtian Refugee Center decisjion and judgment on the claims
that plaintiffs raise to this Court. As shown in such’opposition
and motion, there is no basis in law for any of plaintiffs’
asserted causes of action. Because the complaint and injunctive

motion are friveolous and not warranted by existing law, defen-



and their attorneys. -——

Argument

PLAINTIFFS AND THEIR ATTORNEYS SHOULD BE
SANCTIONED FOR THEIR FRIVOLOUS ACTION

Rule 11 of the Federal Rules of Civil Procedure ounawnmwv
the parties and their attorneys to assure that each pleading,

motion, or other paper is

well grounded in fact and is :nﬂﬂnsﬂnn Um,nx»nﬂw=nnwnt or"
good faith argument for the mxﬂmnmwo=~ anwnwnuﬂnozu or
reversal of existing law . . . .

Rule 11 further provides that,

If a pleading, motion, or other unumﬂ wm mwnnmm in violatic
of this rule, the court, upon motion:or apon its own - ..
initiative, shall impose upon the person who signed it, a
represented party, or both, an appropriate sanction, tuwnr
may include an order to pay the other party or parties the
amount of the reascnable expenses incurred--because . of the

filing of the pleading, motiocn, or other paper, including a °
reasonablie attorney’s fee.

sSee Cooter & Gell v, Hartmarx corp., =--- U.S. ---, 110 S. Ct.
2447 ﬁpwmov. Because it is clear that plaintiffs’ assertions are
contrary to law and that their complaint and mction offer nothing
other than an attempt to reassert previously rejected claims,
defendants are entitled to sanctions including the expense of

defending this acticn.

"Rule 11 requires that reasonable inquiry be made to assure
that each claim brought before the Court is supported Ly existing
law or by a good faith argument for a change in such law. How-

ever, application of the rule does not turn on the subjective



‘“u:.ummon ﬂ:mwn nwnwnn. At the time their nuﬂﬂwn»:ﬂ and Hoﬂwnn‘Emnm.

paper, but involves an objective assessment of the mmmawf
under the pertinent law. t \ ;.;TE
Corp.. Hwa F.R.D. 45, 46=-47 (S.D.N.Y. 1991}. Where n:mnm.mm,n
chance of success and no reascnable argument can be made in

suppert of the asserted positicn, the claim is frivolous and

warrants sanctions.

offshore, Inc., 875 F.2d 388,
.nw. 563 (1989} ;

320 (2d cixr.), .

.‘.HnnunhnmblHumb_ 761 F. Supp. 1041, 1054-55 Hm D.N.¥Y. Hmmwu

mHHmn. no court had recognized any of their proffered wﬂcmmm of
action and each of their claims had been examined and rejected by
the Eleventh Circuit and the Supreme Court. See Borowski v.
DePuy, Inec., 850 F.2d 297, 304-05 (7th Cir. 1988} ("ostrich-like~
denial of dispositive wnﬂroanw warrants sanctions). This is not

a matter of open issues or unsettled areas of the law. Coppare

Mareno v. Rowe, 910 F.2d 1043, 1047 (2d cir. 1990), gert. denied,

111 5. Ct. 681 {1991), with
898 F.24 218, 321-22 (2d Cir. 1990}.
. It is equally clear that no reasonable argqument can be made

in support of plaintiffs’ position. <¢f.

W irwa C., 746 F. Supp, 288, 291-92 (E.D.N.Y¥. 1%90).
Plaintiffs’ demand for judicial intervention in the Haitian

interdiction and repatriation pregram cannct be sustained without



contradicting the judgment reached in

e — - Nt A

such judgment cannct properly ke ua:oﬂmn or nwﬂnnsan:ﬂmn

Haitian program. The judgment in
that there was no basis in law for claims ummhzmd.nmnm:nmnﬂmﬁ
interdiction and repatriation of Haitian nationals. & n:m:nm wn

facts cannct create a cause of action n#wﬂ A8, n.ﬁwﬂ

does not exist,

claims. Zaldivar v. City of Los Angeles, 780 F.2d 823, .830-32

(9th Cir. 1986);

¢ 775 F.24d 1030,

T L L T TR

1036 (9th Cir. 1985), cert. denjed, 476 U.S. 1183 (1986) 7 Seal-

* +

» 614 F. Supp. 352
{D. Col. 1985). Compare Stern v. leucadia National Corp., 844
F.2d 997, 1005-06 (2d Cir.}, cert. depled, 488 U.S. 852 (1988},
This Court has imposed sanctions for bringing a complaint barred
by collateral estoppel or res judicata. Neustein v. Orbach, 130
F.R.D. 12, 15-1%& Am.ﬂ.z.m. 1990). See also
Armstrong Rubber Co., 129 F.R.D. 143, 151-52 (W.D. Tex. 1988),
aff‘d ag modified, 868 F.2d 1472 (S5th Cir. 1989). However, Rule

11 is not limited to cases invelving an identity of parties and

suits; sanctions may be imposed for the re-assertion of claims
previocusly rejected on similar facts where the proponent surely

knew that the complaint had no hope of success. no v,



Barrell, 702 F. Supp. 954, 957 (E.D.N.Y. 1988), aff’d,
307 (2d Cir.}, gert. demied, 110 S. Ct. &9 {1989}

160-62 (S.D.N.Y. 1989).

€o,, 929 F.2d 196, 197 (5th cir. 1991), cert. denied, 112 m.anw,
188 (1991). Moreover, pleadings that invite the Court to dis-

warrant muunnwn:m.

T ..L...nl,ﬂ..i .T:I.b..ﬂiiw.... ‘«Jrﬁfm\-.:;fnmwl.fa

m:uv. Hauh- Homo {(S5.D. Ga. 1990);

Supp. 147, 150-51 (S.D. Tex. 1989%).

-case Hﬂoa that nmnpnmn‘uw the Eleventh nwﬂncwﬂ and mﬂvﬂmam nucnﬂ
.‘ﬂrm fact that they filed their complaint and motion ﬂwﬂro:ﬂ S
proper legal support and in the teeth ou;ﬂﬂm¢una4&n=mwﬁmnnmwan e
and judgment is sufficient to warrant sanctions. Measured by the
objective, competent attorney standards applied in this circuit,

it was wwﬂmunww clear that anwnﬂHnum. claims had absolutely no
chance of success. See International Shipping Co., 875 F.2d at

390 (sanctions for failure to inquire as to jurisdiction).
Plaintiffs’ attempt to relitigate the HRC claims n:m issues is

frivolous and viclates Rule 11. Damino v, Barrell, supra.

B. Defendants Are Entitled To Sanctions Awarding The
Reascnable Expenses Incurred Because Of The Filing

Of Plaintiffs‘’ complaint And Injunctive Motion

e

Where, as here, a pleading or motion violates Rule 11,

sanctions must be imposed. !

Authority, 896 F.2d 704, 709 {(2d Cir. 1990); City of Yonkers v.



- g -
otis Elevator Co., 844 F. 2d 42, 49 (24 nwu. Hmmmu

pﬂEﬂﬂmﬂwnu that the offeading mnuawmmwnum were Hnﬂm zwﬂw

intentions or ﬂ#mn the claims purportedly were. Hﬂhmmn ﬂonmn
worthy Duumnﬂwqm.
Supp. at 1055; see alsc Dreis & Krump Mfg, Co. v, Hu mnumwmmmmu
bMMhblbhlﬂnhbhbMMHMLlhhhh 8oz F.2d 247, 255 (7th cir. Hmmmu

{passion for vindication no defense to wnwm 11 mnﬂnﬂwoumu

mucmn of our Hmuﬂw system. mww

;‘@mmu (1991). | |
| While sanctions are mandatory nuH 4wownﬂwoam of mch HH‘
courts retain discretion as to the extent of- Hbﬂmnnnwﬁmmnzowrmﬂ
relief tc be awarded. 3See EEEE[
E.W. Saybolt & Co,, 112 F.R.D. 353 (5.D.N.Y. 1986). Here, ﬂwﬂﬁ
little mxﬁww:nﬂwna and no justification, plaintiffs have burdened
the Court and the Woﬂmﬂﬂsmsﬂ with virtually the same case that |
was so recently rejected by Eleventh Circuit and Supreme Court.

Moreover, plaintiffs have disregarded the settled and substantial

law reserving matters of foreign and immigration policy to the

political branches of government (gee, €.d.,
ﬂhhhﬁh. 408 U.S. 753, 765-770 {1972)), willfully mmmwwﬂﬂ to assert
their claims before the wrong forum. See Saltany <H‘memmm. [:3:1
F.2d 438 (D.C. Cir. 1989), gert. denjed, 110 S. Ct. 2172 (19%0)

(sanctions appropriate where attorney surely Xnew complaint



.mnonmmmu Under these C lHWnannmﬂnmm. ﬂwuw:ﬂwnnm an:

reasonable attorneys’ fees. See Eﬁnm R}
at.16; gee also Becker v. NLRE,

678 F. Supp. 406 am u

that plaintiffs and their attorneys, jointly~and wmmmm#mwﬁﬂ. mﬂm.wﬂ%
liable for the government’s costs and reascnable mﬁﬂoﬂumwm‘ fees.
Bowen, 12% F.R.D. 519, S27 Nm.n. Ind. 1989). Plaintiffs should

not be permitted to kburden the courts or the public fisc with

their continued dissatisfaction with the Haitlan interdiction and

repatriation program.



: Mm.wnw{ww uwﬂwmwo:

_..‘.Mg:m..uhﬂnnﬂON. Office of
”__:H;m;aquunnﬂnﬂwos Litigation

YL . LAURL STEVEN FILPPU

e

. For the foregoing reasons,

should be granted.
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Assistant Attorney General
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