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Traversing the Ethical Minefield: Problems, Law and Professional Responsibility
By Susan R. Martyn and Lawrence J. Fox

Chapter 1: Lawyers, Role, and Law

Problems 

1-2. Based on nothing Martyn & Fox has said, the other side in a negotiation incorrectly believes that the property can be subdivided into ten lots. Should Martyn & Fox close the deal without correcting the mistake? 

1-4. Should Martyn & Fox tell a client the chances of her getting caught doing something illegal (e.g., hiding a document requested by the other side in discovery or failing to pay parking tickets)? 

Chapter 2: Judicial and Professional Regulation of Lawyers

Problems

2-2. Martyn & Fox represent Lawyer during a tax audit. When the IRS backs off, Lawyer tells Martyn: “You are the best. Thank God they didn’t discover the income I earned on my beach house. Thanks to you, I can sleep again. And I’ll bet I can get away with this for another five years.” What should Martyn do?

Cases and Materials
Attorney U v. The Mississippi Bar

678 So. 2d 963 (Miss. 1996

En Banc. ON PETITION FOR REHEARING

 James L. ROBERTS, JR., J., for the Court:11
 INTRODUCTION 

The petitions for rehearing are granted. Original opinions are withdrawn and these opinions are substituted therefor. . . . 

In this matter we are presented with the opportunity to define the point at which a member of the bar has sufficient knowledge concerning an unprofessional act of another member of the bar to be compelled to report that knowledge to the disciplinary authority. The range to be considered stretches from “any information” to “personal knowledge” sufficient to qualify one as a witness under our rules of evidence. M.R.E. 602. We opt for a line short of the latter but considerably beyond the former. . . . 

I.

Pulmonary Function Laboratory (PFL) began performing pulmonary function testing and other similar services for clients of Attorney S in 1988. The details of their agreement are unclear. At the time this action was commenced there still existed a dispute between William T. McNeese, part owner of PFL, and S as to the exact financial agreement between the two of them.

 In the summer of 1989, a dispute arose between S and McNeese over the amount of money S was to pay PFL. To aid them in settling this dispute, both parties obtained legal counsel with S hiring Frank Trapp and McNeese hiring attorney U. According to U, soon after he began representing McNeese, McNeese brought him a writing which he said was a proposed contract which provided for a splitting of legal fees between PFL and, at that time, an unidentified attorney. . . . U advised McNeese that the proposed agreement, as written, was unenforceable because it violated the Rules of Professional Conduct. U then prepared for his client McNeese a “substitute contingent fee agreement to be used between PFL and individuals it tested and for whom it performed other services who could not afford to pay for them, not with the attorney.” 

In September, 1989, McNeese told U that PFL had been operating under an oral fee-splitting agreement with S for several months and that S was now denying the existence of the agreement and disputing the amounts owed PFL under it. McNeese also told U “that Trapp was representing S in this dispute; and that Trapp, on behalf of S, had suggested a flat fee arrangement, though the parties were not able to agree on the amount.” . . . 

There followed a series of letters between U and Frank Trapp. . . . 

On November 8, 1989, Frank Trapp wrote U: 

This letter is written in response to your October 10, 1989 and October 27, 1989 letters. It also is to confirm my conversation with you and [your associate] on October 31, 1989. 

First I would reiterate, on behalf of my client, [S], that, without admitting or conceding any arrangement ever existed, he does renounce, declare void and disclaim any arrangement with Pulmonary Functions Laboratory (the “Lab”) or Bill McNeese to (1) share legal fees or (2) pay compensation or give anything in connection with the referral of clients who had tests performed at the Lab. . . . 

U responded on November 17, 1989: 

PFL has advised me that they have no intention of renouncing the fact that there was a fee-sharing arrangement between them and Mr. S. Further, PFL will do no further retesting on any of Mr. S’s clients until a flat fee agreement has been negotiated and signed. 

As you know, I have advised PFL of its options, including the availability of the complaint proceedings available through the Mississippi State Bar Association. Again, unless something can be worked out along the lines of a negotiated flat fee arrangement, it is the intention of PFL to seek relief through whatever legal avenues are available to it. 

Please discuss this with Mr. S and inform us of his decision. If we have not received a response from Mr. S by November 27, 1989, our clients will perform no further retesting on Mr. S’s clients and will pursue whatever legal remedies it considers appropriate. . . . 

The final letter was sent by Trapp to U on December 6, 1989. 

I am in receipt of your letter of December 1, 1989. In that letter, you unilaterally announce that Bill McNeese’s retesting would only be done at a significant sum above the competitive quote of $423.00 given by a pulmonologist. You did not specify what that “significant” figure is. Also, your letter again couples the demand with a reference to filing a bar complaint. 

Mr. McNeese charges the clients of Paul Minor and other lawyers less than the $400.00 fee paid for the initial testing. . . . 

Everyone recognizes the arrangement alleged by Mr. McNeese would be an unenforceable contract. Moreover, that alleged arrangement runs afoul with the spirit of the runner and champerty statutes. Thus it is clear Mr. McNeese’s demand for $4,000.00 per client is either (1) to pay blackmail to keep Mr. McNeese from filing a complaint with the bar association or (2) to pay Mr. McNeese for allegedly referring clients to Mr.[S]. In either case, the payment would be illegal. . . . 

U did not reply to this letter. In January, 1990, McNeese filed a bar complaint against S. One year later, in January of 1991, S filed a bar complaint against U. U never filed a bar complaint against S. . . . 

II. 

This Court conducts a: 

de novo review in a bar disciplinary matter which necessarily includes a review of the sanctions imposed. Deference is accorded the findings of the Complaint Tribunal but this Court “has the non-delegable duty of ultimately satisfying itself as to the facts, and reaching such conclusions and making such judgments as it considers appropriate and just.” 

Furthermore, although “Bar disciplinary proceedings are quasi-criminal in nature,” “the beyond-a-reasonable doubt standard does not apply; rather, we require an intermediate level of certainty regarding the facts at issue, to-wit; a clear and convincing evidence standard.” 
Rule 8.3(a) of the Mississippi Rules of Professional Conduct reads: 

A lawyer having knowledge that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority. 

The central issue here is whether the attorney in question had sufficient knowledge of another attorney’s misconduct to require his reporting it to the proper authority. . . . The Terminology section of the Rules does not define “knowledge” but it does define similar terms. “‘Knowingly,’ ‘Known,’ or ‘Knows’ denotes actual knowledge of the fact in question. A person’s knowledge may be inferred from circumstances.” . . . 

This question has rarely been addressed by the courts, and this is the first instance for this Court. We have found but three cases discussing the duty to report, Matter of Lefkowitz, 483 N.Y.S. 2d 281 (A.D. 1984); In re Himmel, 533 N.E.2d 790 (Ill. 1988); and In re Ethics Advisory Panel Opinion No. 92-1, 627 A.2d 317 (R.I. 1993). Unfortunately, all fail to discuss “knowledge.” 

Various state bar associations through their Ethics Opinions treated the subject. The Maine Professional Ethics Commission of the Board of Overseers of the Bar wrote in 1989, “The lawyer has no duty to report the other lawyer’s misconduct to disciplinary authorities unless the lawyer himself has knowledge, based on a substantial degree of certainty, that the lawyer has committed an offense that raises a substantial question regarding his honesty, trustworthiness, or fitness to practice law.” Maine Ethics Op. 100 (1989). The Advisory Committee of the Nebraska State Bar Association has also addressed this issue, writing, “Because ‘knowledge’ in the reporting rule means more than a suspicion, a lawyer need not report mere suspicions of code violations.” Nebraska Ethics Op. 89-4. That opinion does not, however, reach the issue as to what must be reported. 

According to the Advisory Opinions Committee of the State Bar of New Mexico: 

The duty to report misconduct is mandatory and arises when a lawyer has a substantial basis for believing a serious ethical violation has occurred, regardless of the source of that information. This “substantial basis” test for knowledge of misconduct is intended to be greater than a “mere suspicion” or “probable cause” test. While no duty to report arises without a substantial basis for knowledge of misconduct, a lawyer may choose to report information of misconduct to the appropriate professional authority. New Mexico Ethics, Op. 1988-8. 

The Committee on Professional Ethics of the Association of the Bar of the City of New York gives one of the stricter definitions of knowledge stating, “The degree of certainty required to constitute knowledge under the rule must be greater than a mere suspicion; the reporting lawyer must be in possession of facts that clearly establish a violation of the disciplinary rules.” New York City Ethics, Op. 1990-3 (1990). In contrast, the guidelines given by the Committee on Legal Ethics and Professional Responsibility of the Pennsylvania Bar Association appear more subjective—“If the lawyer believes that opposing counsel’s conduct raises a substantial question about his honesty, trustworthiness, or fitness to practice, then the lawyer should report the other lawyer’s misconduct to the disciplinary counsel.” Pennsylvania Ethics, Op. 89-247 (undated). It is unclear from the materials available, however, whether the word “believed” refers to the legal conclusion whether the conduct is a violation or to the factual conclusion whether the conduct occurred. 

Just recently the District of Columbia Bar adopted the position that a lawyer is compelled to report “only if she has a clear belief that misconduct has occurred, and possesses actual knowledge of the pertinent facts.” D.C. Bar, Op. 246 (revised 1994). 

An excellent discussion of “knowledge” in the context of the Rules of Professional Conduct can be found in The Law of Lawyering by Geoffrey C. Hazard, Jr., and W. William Hodes (1993). Section 402 states: 

In the final analysis, all conclusions about someone else’s state of mind must be derived from circumstantial evidence. . . . It is impossible to look into a lawyer’s head, and it is unacceptable simply to take his word for his state of mind when the probity of his own conduct is at issue. As the Terminology section points out, a person’s belief or knowledge “may be inferred from circumstances.” 

This practical method of proof has enormous significance. Even where a violation requires “knowledge,” the circumstances may be such that a disciplinary authority will infer that a lawyer must have known. In such a case the lawyer will be legally chargeable as if actual knowledge had been proved. In terms of what can be proved, the “knows” standard thus begins to merge with the “should have known” standard, for often it will be impossible to believe that a lawyer lacked knowledge unless he deliberately tried to evade it. But one who knows enough to evade legally significant knowledge already knows too much. 

Hazard and Hodes write of a lawyer’s unbelief as opposed to his knowledge: 

Although his professional role may require a lawyer to take a detached attitude of unbelief, the law of lawyering does not permit a lawyer to escape all accountability by suspending as well his intelligence and common sense. . . . 

Here is the Hazard and Hodes pragmatic approach to knowledge: 

[A] lawyer’s conduct will be assessed according to a legal standard that assumes a lawyer can “know” the truth of a situation, even if he cannot be absolutely sure. Even the criminal law, after all, does not require absolute certainty; it requires only a conclusion that is beyond a reasonable doubt. . . . More than this, the law takes account of a lawyer’s legal training and experience in assessing his or her state of mind. A lawyer is an adult, a man or a woman of the world, not a child. He or she is also better educated than most people, more sophisticated and more sharply sensitized to the legal implications of a situation. The law will make inferences as to a lawyer’s knowledge with those considerations in mind. 

Looking forward into his professional conduct as it proceeds, a lawyer must imagine how his conduct will appear to others, later looking back at it. And he must imagine the inferences that will be drawn as to what he must have known at the time. In pragmatic terms, this is what a lawyer knows. 

U would have this court define “actual knowledge” as “personal knowledge.” Only if a lawyer had such knowledge as would enable him to testify as a witness that another lawyer had violated the Rules of Professional Conduct would he have to inform the proper authorities. We believe that a higher standard may be fairly inferred to be required. That standard must be an objective one, however, not tied to the subjective beliefs of the lawyer in question. The supporting evidence must be such that a reasonable lawyer under the circumstances would have formed a firm opinion that the conduct in question had more likely than not occurred and that the conduct, if it did occur, raises a substantial question as to the purported offender’s honesty, trustworthiness or fitness to practice law in other respects. . . . 

The circumstances under consideration here reflect that U’s client told him of an arrangement which appeared to be fee splitting. The record tells us nothing concerning corroboration of the client’s story or of the client’s trustworthiness. The other party to the purported arrangement denies that it existed. These circumstances do not dictate a firm opinion on the part of a reasonable lawyer that the conduct in fact occurred. . . . 

It is not for the lawyer to believe or disbelieve the client. Ultimately, it is for the fact-finder, either judge or jury. A lawyer must be free to assert his client’s claims, at least until there is evidence apparent that the client is lying. The state of mind necessary to assert the claim, however, falls well short of that required for a “firm opinion” as to whether specific conduct occurred. We must allow lawyers at least this degree of detachment if we are to assure the competent and vigorous representation essential to our adversary system of justice. . . . 

As measured by the standard we announce here, the proof falls short of that necessary to demonstrate by clear and convincing evidence that lawyer U had sufficient evidence before him such that any reasonable lawyer would have formed a firm opinion that the conduct alleged by his client had in fact occurred. 

Because we conclude that the evidence was insufficient to support a finding of “knowledge” we need not reach the issue whether the alleged entry into a fee-splitting arrangement, which was apparently renounced before any fees were actually split, was conduct bearing on S’s honesty, trustworthiness or fitness to practice law. We pause only to note that a lawyer is not obliged to report every transgression of our disciplinary rules, only the most serious of them. 

Whether a particular violation of the disciplinary rules meets the “substantial question” test must be determined on a case-by-case basis, using “a measure of judgment” rather than a clear litmus test. Advisory opinions from other jurisdictions are somewhat helpful in this regard but suggest no bright line test. Compare Arizona Op. 87-26 (failure to file tax returns should have been reported), Alabama Op. 90-97 (same for misappropriation of escrow funds), and New Mexico Op. 1988-8 (same for attempt to bribe witnesses); with Illinois Op. 90-36 (threats to bring criminal charges to gain advantage in a civil suit need not be reported), Virginia Op. 962 (1987) (same for attempt to persuade clients to change wills to detriment of Society for the Prevention of Cruelty to Animals), and Pennsylvania Op. 88-225 (same for failure to comply with statute of limitations). D.C. Bar, Op. 246.

There are cases and opinions from other jurisdictions dealing with the question of fee-splitting. Where substantial sanctions are imposed, the fee-splitting transgression is usually attended by other misconduct. It should suffice to say, however, that the sanction to be imposed in a particular case will depend upon all of the attendant circumstances. 

III. 

Having found that U never had a Formal Complaint filed with the Clerk of this Court to pursue charges against him for violation of M.R.P.C. 1.16(a), or 1.2(d), the issue regarding the “threats of a bar complaint to exact a settlement” was not previously and is not now properly before the Court. Additionally, to institute disciplinary proceedings at the appellate level raises glaring due process concerns. . . .

 . . .We do not in any manner condone the alleged acts of U, but are required to construe the disciplinary rules strictly. Therefore, U will not have any more disciplinary proceedings instigated against him with regard to the issues already addressed by this Court or originally found to be lacking probable cause by the Complaints Committee absent a reinstitution of proceedings by the Bar Complaints Committee. It is hoped that similar cases shall not arise. Those so tempted would be better served by persistent and continual study of the Mississippi Rules of Professional Conduct. The conclusion of this case is based upon its peculiar history, as are all cases, and its very close decision affords little comfort to those who may be similarly situated. . . . 

BANKS, J., concurring in part and dissenting in part: 

I agree that the reprimand imposed by the complaint tribunal should be rejected. . . . In my view, however, the fact that a complaints committee has failed to authorize a formal complaint on the charge of wrongfully threatening to file a bar complaint in order to gain an advantage is no bar to subsequent proceeding on such a charge. Accordingly, I dissent from today’s resolution of this matter and adhere to the views expressed in the original majority opinion1. . . . 

MCRAE, J., dissenting: 

The Complaint Tribunal properly found that Attorney U violated Rule 8.3 of the Rules of Professional Conduct. At the very least, the Tribunal’s modest sanction of a public reprimand should be affirmed, and the matter referred to the Bar for further action on Attorney U’s threatened blackmail of Attorney S. To let Attorney U emerge unscathed and unsanctioned for his misdeeds reflects the majority’s unabashed bias in favor of partners in major Jackson law firms. 

The majority’s finding that Attorney U had no knowledge that Attorney S was engaged in a fee-splitting arrangement with McNeese and PFL is incredible. Rather than insulting our intelligence, the majority should simply repeal a rule it so obviously dislikes. . . . 

We are faced with a most egregious set of facts wherein one attorney attempted to use the threat of a bar complaint to induce another to extract from more than 1,000 asbestosis claimants fees of $4,000.00 apiece for a test that cost other people only about $400.00. Moreover, he used the threat of a bar complaint to sidestep any possible expose to liability for a breach of contract action. Despite this attempt to extort more than four million dollars from our hardworking citizens, the majority pays lip service to our Rules of Professional Conduct and allows the offending attorney, a partner in a distinguished Jackson law firm whose members include a former president of the Bar Association, to walk away without so much as a slap  on the hand.1 Would we be so quick to merely wink at even a minor indiscretion and spare the heavy hand were the offending party a small-town sole practitioner? I fear not. 

I.

 Admission to the Mississippi Bar carries with it privileges as well as solemn responsibilities. Only Bar members may sign pleadings, represent clients in court, or hold themselves out as attorneys. One of membership’s greatest privileges is being a part of a self-regulating profession. Members of the Bar decide who is to be admitted and, when an attorney’s conduct warrants it, who is to be sanctioned. . . . 

Rule 8.3(a) provides the linchpin for self-regulation . . . [and] makes each attorney a policeman of the profession. The rationale behind this rule is simple—no one is better suited to recognize a breach of the Rules or better situated to observe one. The gravamen of Rule 8.3(a) is such that if its precepts are not enforced, the Bar’s hallowed concept of self-regulation will become a pathetic mockery. It applies to all who call themselves lawyers—sole practitioners and large firm partners alike. The majority, however, would have us not only reduce the rule to a shadow, but vanish the shadow as well. 

Actual knowledge is required to satisfy Rule 8.3(a), but actual knowledge can be, and indeed often must be, inferred. If it is possible to infer by circumstances and prove by clear and convincing evidence that Attorney A, as a reasonable attorney, knew that Attorney B had violated the Rules of Professional Conduct, then Attorney A should be held to have sufficient knowledge of Attorney B’s wrongdoing to warrant the imposition of sanctions under Rule 8.3(a). Thus, Attorney A must have more than a mere suspicion of Attorney B’s unprofessional conduct; he cannot ignore his own common sense and legal training. The majority, however, states: 

The standard must be an objective one, not tied to the subjective beliefs of the lawyer in question. The supporting evidence must be such that a reasonable lawyer under the circumstances would have formed a firm opinion that the conduct in question had more likely than not occurred and that the conduct, if it did occur, raises a substantial question as to the purported offender’s honesty, trustworthiness or fitness to practice law in other respects. 

This standard replaces the vague term “actual knowledge” with the equally vague term “firm opinion.” Thus, the majority provides an attorney with no further insight as to what is required of him under Rule 8.3(a). Moreover, semantics aside, the record indicates that Attorney U actually knew of Attorney S’s misconduct. 

II. 

How can the majority assert that a lawyer placed sufficient reliance on information furnished to him by his client to blackmail another attorney, but did not have sufficient knowledge to relay that information to the Bar? Ordinary people are found guilty beyond a reasonable doubt and sentenced to decades in prison on less proof than this. One wonders what it would take to prove to the majority that Attorney U knew of the fee-splitting arrangement. 

Take your pick or select them all. Under every authority quoted in the majority opinion, Attorney U hit the bull’s eye. There can be no question but that his client, McNeese, told him of the fee-splitting contract between Attorney S and PFL, and that he believed it. How else could he have accused Attorney S and so doggedly threatened him with a lawsuit?

 The majority tells us that “the other party to the purported arrangement denies that it existed.” To find such a denial in this case, one must go outside the record. Trapp certainly did not deny that such an agreement had ever been made by his client. He was too good a lawyer for that: he pled nolo contendere. . . . 
The majority also contends that the fact that Attorney U wrote letters to Trapp, accusing Attorney S of conduct which could cost him his license to practice law, does not mean anything. It says, “Lawyers do that all the time.” Does the majority really believe this? Has the majority not read Rule 11 of the Mississippi Rules of Civil Procedure? Moreover, practically speaking, I have never met an attorney, and doubt very seriously that I will ever meet one, who makes idle threats based upon information he does not believe. Only a very naive lawyer would write a letter threatening to file suit based on facts he, himself, did not believe. Even more fatuous is the majority’s conclusion that Attorney U did not necessarily believe McNeese’s detailed description of the fee splitting arrangement with Attorney S. He just “believed” it enough to attempt blackmail. Strange routes are taken by the majority in its apologia for Attorney U’s conduct and its protection of old, established Jackson law firms. 

III. 

Finally, the majority finds that it is required to render the issue of charges that Attorney U also violated Rule 1.16(a) or 1.2(d) on grounds that the issue of using “threats of a bar complaint to exact a settlement” was not properly before us since no formal complaint had been filed with the Clerk of this Court on that charge. I thought that we reviewed attorney discipline cases de novo. Attorney U was treated with utmost leniency by the Complaint Tribunal, which levied only the sanction of a public reprimand against him. He would not have lost a single day or a single dollar in his law practice. Totally oblivious to any wrongdoing on his part, however, and with not a kernel of contrition for all he did, Attorney U appeals to this Court, expressing outrage at the injustice done him. And the majority concurs, forbidding even a slap on the wrist. 

In recent years we have seen the public’s trust in the legal profession erode to almost nothing. With this case, however, we might have been able to show that the legal profession is so committed to policing itself that it will punish those who do not assist in this goal, regardless of the stature or prestige of the offending attorney’s practice and reputation. Opportunities to prove oneself worthy of another’s trust are extremely rare. The facts in this case are clear—Attorney U did know of the illicit fee-spitting arrangement between an attorney and his client, a non-attorney, and did not report it. The law is clear as well—not only are attorneys required to act in professional manner, they also are required by Rule 8.3(a) to report conduct of other attorneys which they know has violated the rules. Today’s result should therefore be no less straightforward—Attorney U should be sanctioned. If attorneys are to be self-regulating and have their own Rules of Professional Conduct, these rules must be enforced, especially those designed to aid in self-regulation. A true profession can do no less. 

Obviously, membership has its privileges. I would affirm the sanction, and remand for a hearing on what clearly was blackmail as we originally ordered. Accordingly, I dissent. 

Chapter 3: Deciding Whom to Represent

Problems 

3-2. Should Martyn & Fox represent the Ku Klux Klan, which has been denied a permit to parade downtown? 

3-5. Should Martyn & Fox represent a client who wants to disinherit an adult child because he is gay? What if the prospective client is near death in a hospice and Martyn & Fox are the only lawyers available? 

Chapter 5: Confidentiality
Problems 

5-1. May Martyn & Fox tell a reporter for the Wall Street Journal, “If you want additional information about my client, you might want to check Vol. III, p.227 of the accountant’s deposition on file in the county courthouse”? 
5-13. Martyn recommends that Martyn & Fox add the following clause to all personal injury retainer agreements. Should Fox agree?

 “Client agrees to allow Martyn & Fox discretion to disclose any information relating to the representation and to settle the above entitled matter whenever Martyn & Fox determines such action will promote the best interests of Client.”

5-20. Martyn & Fox and its client have unhappily parted company. What, if anything, may Martyn & Fox disclose to lawyer A, our successor counsel? 
Cases and Materials 
ABA Formal Opinion 92-368

American Bar Association Standing Committee on Ethics and

Professional Responsibility

 The Committee has been asked to opine on the obligations under the Model Rules of Professional Conduct of a lawyer who comes into possession of materials that appear on their face to be subject to the attorney-client privilege or otherwise confidential, under circumstances where it is clear that the materials were not intended for the receiving lawyer. The question posed includes situations in which the sending lawyer has notified the receiving lawyer of the erroneous transmission and has requested return of the materials sent as well as those situations in which the inadvertent sending lawyer and his client remain ignorant that the materials were missent. It also extends to situations in which the receiving lawyer has already reviewed the materials as well as those in which the sending lawyer intercedes before the receiving lawyer has had such an opportunity. This opinion is intended to answer a question which has become increasingly important as the burgeoning of multiparty cases, the availability of xerography and the proliferation of facsimile machines and electronic mail make it technologically ever more likely that through inadvertence, privileged or confidential materials will be produced to opposing counsel by no more than the pushing of the wrong speed dial number on a facsimile machine.

 A satisfactory answer to the question posed cannot be drawn from a narrow, literalistic reading of the black letter of the Model Rules. But it is useful, and necessary, to bear in mind the thoughts in the Preamble to the Model Rules that “many difficult issues of professional discretion . . . must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules,” and that “the Rules do not exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules.” In that larger, and more fundamental, framework, the Committee’s views, expressed in this opinion, have been informed by (i) the importance the Model Rules give to maintaining client confidentiality, (ii) the law governing waiver of the attorney-client privilege, (iii) the law governing missent property, (iv) the similarity between the circumstances here addressed and other conduct the profession universally condemns, and (v) the receiving lawyer’s obligations to his client.

 Giving due weight to each of the foregoing considerations, it is the view of the Committee that the receiving lawyer, as a matter of ethical conduct contemplated by the precepts underlying the Model Rules, (a) should not examine the materials once the inadvertence is discovered, (b) should notify the sending lawyer of their receipt and (c) should abide by the sending lawyer’s instructions as to their disposition.

 I. Confidentiality

 The concept of confidentiality is a fundamental aspect of the right to the effective assistance of counsel. As reflected in each iteration of the rules of professional responsibility, the obligation of the lawyer to maintain and to refuse to divulge client confidences is virtually absolute. The confidentiality principle rests on the vital importance society places upon the “full, free and frank” exchange between lawyer and client, shielded from the intrusive eyes and ears of adverse parties, the government, the media and the public. The principle’s primary basis is that, absent the guarantee of confidentiality, critical discussions will be either proscribed, circumscribed or intruded upon in a way that will impact directly on the ability of the lawyer to serve his or her client. If the lawyer cannot gather all the necessary information and is not free to explore with the client the client’s options, free from the threat that these confidential communications will be shared with those whose interests may be adverse to the client, the chilling effect on the lawyer-client relationship becomes plain. The benefits of confidentiality were recognized over 150 years ago when Justice Shaw observed in Hatton v. Robinson, 31 Mass. (14 Pick.) 416, 422 (1833): 

This principle we take to be this; that so numerous and complex are the laws by which the rights and duties of citizens are governed, so important is it that they should be permitted to avail themselves of the superior skill and learning of [attorneys] both in ascertaining their rights in the country, and maintaining them most safely in court . . . that the law has considered it the wisest policy to encourage and sanction this confidence, by requiring that on such facts the mouth of the attorney should be forever sealed. 

Model Rule 1.6 codifies a lawyer’s obligation to keep the confidences of his client. . . .

 A. Competing Principles

 If the Committee were to countenance, or indeed encourage, conduct on the part of the receiving lawyer which was in derogation of this strong policy in favor of confidentiality, the Committee would have to identify a more important principle which supports an alternative result. As the Committee examines the potentially competing principles, we conclude that their importance pales in comparison to the importance of maintaining confidentiality. 

First, it might be argued that keeping the confidential materials and not letting the sending lawyer know they were received will punish carelessness on the part of the sending lawyer and those with whom that lawyer works. However, loss of confidentiality is a very high penalty to pay for a mere slip, particularly when the person or entity paying the “price” is not the individual lawyer responsible for the inadvertent conduct, but rather the client who presumably had nothing to do with the mis-sending of the materials. 

Second, it could be asserted that letting the receiving lawyer keep the confidential materials in this situation will encourage more careful conduct on the part of other counsel in the future. Once the catastrophic consequences of a misstep are recognized, lawyers and their clients will conform their future conduct to avoid such an unfortunate result. However, this rationale undervalues the lawyer’s existing strong motivation. Lawyers already have significant incentives to protect confidential materials, not the least of which is the mandate of Model Rule 1.6 itself. Having an inadvertent disclosure act as a total waiver of confidentiality can add little to this equation. The argument also ignores the persistence of human frailty. The possibility of “punishment,” no matter how severe, will never prevent, in this modern age of electronic transmission, unlimited photocopies and cases with hundreds of parties, accidents from occurring. The wrong number on the facsimile machine will still be “mis-speed-dialed;” the contents of two envelopes will get switched; “send copies to all defense counsel” will be misunderstood as “send copies to all counsel.” 

Third, it may be asserted that once confidential materials are missent there is nothing really to protect. Of course, this argument does not apply if the receiving lawyer becomes aware of the inadvertence before the materials are examined. If the facsimile cover sheet says “to All Defense Counsel” and the receiving lawyer represents the plaintiff, the confidentiality can be completely protected so long as the lawyer refrains from giving in to temptation. But even where the receiving lawyer examines the materials before discovering that they were missent, there is still value in maintaining what confidentiality remains. 

First, disclosure to counsel does not have to result in disclosure to counsel’s client. Second, there is a significant difference between a lawyer’s knowing the contents of documents and that lawyer’s being able to use them, for example, at trial either as a basis for questions or by presentation of them to a fact finder. Third, inadvertent disclosure to one counsel or party does not necessarily lead to disclosure to other parties or their counsel if precautions, such as those in confidentiality orders, are taken. 
Finally, it might be urged that a receiving lawyer has an obligation to maximize the advantage his client will gain from careful scrutiny of the missent materials. . . . 

However, there are many limitations on the extent to which a lawyer may go “all out” for the client. The examples cited in Part IV of this opinion are all “opportunities” the lawyer may not seize. Similarly, the Model Rules carefully circumscribe factual and legal representations a lawyer may make, people counsel may contact and clients counsel can represent. The limitation contemplated by this opinion is entirely consistent with these ethical restraints on uncontrolled advocacy. 

B. The Analogy to Inadvertent Waiver of the Attorney-Client Privilege

 In concluding that inadvertent disclosure of confidential materials should not result in the loss of their confidential character we find persuasive the manner in which courts have treated the inadvertent disclosure of materials subject to the attorney-client privilege. While the privilege is a rule of evidence which addresses when an attorney can be compelled to disclose otherwise protected material, whereas confidentiality is a principle designed to govern the lawyer’s voluntary conduct, both concepts are designed to further the attorney-client relationship in a similar manner and for the same reasons. 

A review of the relevant cases demonstrates, with few exceptions, an unwillingness to permit mere inadvertence to constitute a waiver. Something more, like a failure of counsel to spend any time reviewing the documents to be produced in discovery, is required before a waiver is found. An example of this approach is the decision by the New Mexico Supreme Court in Hartman v. El Paso Natural Gas Co., 763 P.2d 1144, 1152 (N.M. 1988) in which the Court explained how it would examine counsel’s conduct in determining if there is a waiver:

 [There are] five factors which should assist a court in determining whether a document has lost its privilege: (1) The reasonableness of the precautions taken to prevent inadvertent disclosure in view of the extent of the document production; (2) the number of inadvertent disclosures; (3) the extent of the disclosure; (4) any delay and measures taken to rectify the disclosures; (5) whether the overriding interests of justice would be served by relieving a party of its error. 

The Committee recognizes that the view that inadvertence should not necessarily give rise to a waiver of the attorney-client (privilege) is not universally accepted. Some cases and commentators endorse Wigmore’s view that “the privilege stands in derogation of the public’s right to everyman’s evidence,” that the privilege results in the suppression of evidence, that the cost of the privilege is clear: evidence which would have been used in the search for truth is excluded. . . . 

The cases reflecting what appears to be the minority view conclude that any unforced disclosure of attorney-client privileged communications destroys confidentiality and terminates the privilege, not only for the communications disclosed but also for all related communications. 

[I]f a client wishes to preserve the privilege, it must treat the confidentiality of attorney- client communications like jewels—if not crown jewels. Short of court compelled disclosure, [citation omitted] or equally extraordinary circumstances, we will not distinguish between various degrees of “voluntariness” in waivers of the attorney-client privilege. In re Sealed Case, 877 F.2d 976, 980 (D.C. Cir. 1989). . . . 

II. Law Governing Missent Property 

While the Committee does not answer questions of law, this principle does not preclude consideration, for present purposes, of the black letter of the law of bailment as it applies to missent property. . . . 

In the question presented to the Standing Committee, the receiving lawyer lawfully possesses the missent materials, but the sending lawyer clearly did not intend to relinquish title to them, either the physical objects or the ideas reflected on each page, such that they would become the “property” of the receiving attorney. The common law of bailments characterizes such mistaken possession as a bailment implied by law, or a constructive bailment. . . . 

An essential element of the bailment relationship is the absolute obligation of the bailee to return the subject matter of the bailment upon termination of the bailment. This obligation to return the property is necessarily implied from the mere fact of lawful possession of personal property of another. Where the bailment is not for any particular time, the bailor may terminate it at will. Indeed, the bailment terminates when an unauthorized use is made of the property. If the bailee refuses to return the property, makes an unauthorized disposition of it, or uses it for purposes other than those agreed on, he may be liable for its conversion. 

The right of a bailee to use the bailed property and the extent to which it may be used is governed by the intention of the parties to the bailment. In the absence of any express agreement between the parties, as is the case in the question presented the Committee, no rule of universal application can be laid down: 

Each case must be governed by its own circumstances, such as the character and purpose of the bailment and the nature of the property, in connection with other attending incidents. One test or principle applicable to the subject is whether, from the circumstances, the consent of the owner to the use may be fairly presumed. 8 Am. Jur. 2d Bailments §207 (1980) (emphasis added). 

The sending lawyer here, of course, cannot begin to be presumed to have consented to any use of the missent materials by the receiving lawyer. Indeed, the only “use” to which the sending lawyer could be presumed to have consented is the immediate return of the missent property. Any attempt by the receiving lawyer to use the missent letter for his own purposes would thus constitute an “unauthorized use.” 

III. Analogous Cases 

The present issue is not unlike that presented to the Standing Committee in Informal Opinion 86-1518, Notice to Opposing Counsel of Inadvertent Omission of Contract Provision (February 9, 1986). In that case a contract was negotiated including one hotly disputed provision insisted upon by B. When B’s lawyer forwarded a draft of the agreement to A’s lawyer, the key provision, though agreed to, was missing. The Committee was asked what duty, if any, A’s lawyer had in the circumstances. 

The opinion concluded that A’s lawyer had no duty to notify A of the error under Model Rule 1.4 because the client has no decision to make. Nor was the lawyer barred by the confidentiality provisions of Model Rule 1.6 from informing the other side because this disclosure was “impliedly authorized” by the representation. Because under Model Rule 1.2 the lawyer has the authority to decide the technical means to carry out the representation and because the client’s right under the same Model Rule to committed and dedicated representation is not unlimited, the opinion concluded that the “error is appropriate for correction between the lawyers without client consultation.” In reaching this result the opinion was concerned that to do otherwise and “capitalize on the clerical error,” might violate the proscription of Model Rule 1.2(d) not to counsel the client to engage in conduct the lawyer knows is fraudulent as well as the admonishment of Model Rule 4.1(b) not knowingly to fail to disclose a material fact when disclosure is necessary to avoid a client fraud. 

While Informal Opinion 86-1516 is not on all fours with the instant situation, its charitable view toward inadvertence, its unwillingness to permit parties to capitalize on errors, its recognition of a limitation on client decision-making authority and its respect for the role of counsel all support the position advanced in this opinion as to counsel’s proper conduct upon the inadvertent receipt of confidential information. 

The Committee has also considered other hypothetical situations in which an opposing lawyer may have opportunity to “take advantage” of a chance to review and use confidential information. It is the view of the Committee that its dim view of a lawyer’s doing so in each of these examples supports the conclusion reached by this opinion. For example, if during a lunch break in a deposition, lawyer B left notes or other materials in a conference room, either in an unlocked briefcase or on the conference room table, there is no respectable argument that competent and diligent representation requires or even permits lawyer A, arriving back from lunch early, to review the materials to which he now has easy access. Nor if, after a closing at lawyer A’s office, lawyer B accidentally leaves a file or a briefcase behind would it be proper to assert that lawyer A could take advantage of this inadvertence and rifle the file or inspect the briefcase before returning it. Indeed, in the view of the Committee that lawyer would have an obligation to notify the lawyer who left her briefcase that it had been found. Finally, if in positioning an overhead projector on a shared counsel table in a courtroom during a recess, court personnel inadvertently move the prosecutor’s notes into a position in front of the defense counsel’s place at the table, it seems clear to the Committee that defense counsel would have an absolute obligation to return the materials without any examination or copying. 

IV. Good Sense and Reciprocity

 The analysis of this issue as an ethical matter should not obscure some more practical considerations that suggest the correct course for the receiving lawyer is to inform sending lawyer and return the documents. The immediate reaction of receiving counsel might be that the use of the missent materials can only serve to advantage his client. Nonetheless, it is clear there are advantages to doing just the opposite. First, instances of inadvertent production of documents tend not to occur only on one side. While a lawyer today may be the beneficiary of the opposing lawyer’s misstep, tomorrow the shoe could be on the other foot. Second, when it is discovered that the confidential materials were retained and used the result could be similar to that which occurred recently in Baltimore when the court learned after jury selection that defendants’ jury selection strategy was misdirected to plaintiffs’ counsel by fax. “I find that the plaintiffs’ attorneys have an advantage over the defense attorneys. Specifically, the plaintiffs know pretty well which prospective jurors the defense is going to strike. . . . They knew the inner-most thinking of the defense counsel.” The judge struck the jury and ordered the entire process to begin again, at no small cost to plaintiffs, a cost that would have been expanded exponentially if the judge had not learned of this fact until the trial was over or when it was on appeal. Of similar effect is the recent example involving the Washington, D.C. office of a Texas law firm. Though in that case the confidential materials were intentionally delivered and, because they were from the government, special statutory provisions were involved, the fact that the firm felt compelled to withdraw because the firm was exposed to these materials, suggests the hazardous pathway which one must traverse after receipt of confidential materials. “Taking a bet” on what reaction a court may have when an inadvertent disclosure becomes known can be a risky proposition indeed. Third, the credibility and professionalism inherent in doing the right thing can, in some significant ways, enhance the strength of one’s case, one’s standing with the other party and opposing counsel, and one’s stature before the Court. 

Conclusion
 The preamble to the Model Rules correctly notes that “virtually all difficult ethical problems arise from the conflict between a lawyer’s responsibility to clients, to the legal system and to the lawyer’s interest in remaining an upright person while earning a satisfactory living.” Similarly, the same introduction observes that “a lawyer is also guided by personal conscience and the approbation of professional peers.” In this instance, those principles, as well as the Model Rules, the law of bailment and good sense all come together to support our conclusion that receiving counsel’s obligations under those circumstances are to avoid reviewing the materials, notify sending counsel if sending counsel remains ignorant of the problem and abide sending counsel’s direction as to how to treat the disposition of the confidential materials. This result not only fosters the important principle of confidentiality, avoids punishing the innocent client and conforms to the law of bailment, but also achieves a level of professionalism which can only redound to the lawyer’s benefit. 

In re Original Grand Jury Investigation

733 N.E.2d 1135 (Ohio 2000)

Appellant Jeffrey Helmick was lead defense counsel representing defendant Douglas Coley in a capital trial. During the trial, an investigator retained by Helmick discovered the existence of a threatening letter. The letter, which was written by Coley to his brother, was in the possession of Coley’s mother, Victoria Coley. Victoria Coley reluctantly gave the letter to the investigator, who in turn gave it to Helmick.

Since the letter contained threats against others, Helmick contacted Jonathan Marshall, Secretary of the Board of Commissioners on Grievances and Discipline of the Supreme Court, for advice on whether he had an obligation to report the matter. Marshall opined that Helmick should report the matter. Helmick telephoned the presiding trial judge and read the letter to her. The judge then contacted the police. Helmick told a detective the salient facts in the letter so that the detective could understand the nature, severity, and breadth of the threats contained in the letter. Helmick states that he also filed a motion to withdraw as defense counsel, which the trial court granted.

Thereafter, a subpoena was issued to Helmick asking him to appear before the grand jury and to bring with him “any letter(s), correspondence, or writing(s) of any types, including envelopes, originals and/or copies thereof, written by or purportedly authored by Douglas Coley, aka MiMi, which led to or served as a basis for Douglas Coley’s trial counsel requesting leave to withdraw as his legal counsel.” Helmick refused to comply with the subpoena. Instead, through counsel, Helmick filed two motions to quash the subpoena. Helmick argued that the subpoena should be quashed because otherwise his attorney-client relationship, work-product privilege, and Fifth Amendment rights would be violated. Helmick also argued that compliance with the subpoena would violate his obligations under the Code of Professional Responsibility.

The trial court overruled Helmick’s motions to quash and ordered him to comply with the subpoena. Helmick refused to do so. The trial court conducted a show cause hearing and held Helmick in civil contempt under R.C. 2705.02. The court also imposed an ongoing daily fine of $25 until he complied with the order. The sanction was stayed pending appeal. . . .

Francis E. SWEENEY, Sr., J.

The issue presented in this case is whether an attorney can be compelled to disclose to the grand jury a letter written by a client and discovered by an investigator that contains evidence of a possible crime or whether the Ohio Code of Professional Responsibility prohibits such disclosure.

At the outset, we understand that appellant was faced with an ethical dilemma and had the difficult decision of determining how to respond to the competing challenges of maintaining client confidentiality and preserving the safety concerns of the public. We appreciate that appellant confronted the problem head-on by first asking the Secretary of the Board of Commissioners on Grievances and Discipline of the Supreme Court for advice on whether he had an obligation to report a possible crime and then by heeding that advice by reporting the matter to the court and cooperating with the police. Nevertheless, for the reasons that follow, we find that appellant must comply with the grand jury subpoena and relinquish the letter in question.

The concept of client confidentiality, including the attorney’s ethical obligations concerning confidentiality, is embodied in DR 4-101. . . .

We must first determine whether the letter sought falls within the definition of a client “secret.” Unlike “confidence,” which is limited to information an attorney obtains directly from his or her client, the term “secret” is defined in broad terms. . . .

The court of appeals found that the letter was not a secret because it was not information gained in the professional relationship. Instead, the court said that the letter was simply physical evidence, which needed to be disclosed to the authorities. Even though the letter does constitute physical evidence of a possible crime, it also contains information detrimental to appellant. Thus, we find that the letter falls within the definition of a client “secret,” since it was obtained in the professional attorney-client relationship, by appellant’s agent (the investigator), and since it contains detrimental information detailing a possible crime committed by appellant’s former client.

Although the letter is a client secret, this does not necessarily mean that disclosure of the letter is absolutely prohibited. An attorney may disclose a client secret if one of the four listed exceptions in DR 4-101(C) applies.

Appellant concedes that DR 4-101(C) (3) permits him to “reveal . . . the intention of his client to commit a crime and the information necessary to prevent the crime.”...

We agree with appellant that he was authorized by DR 4-101(C)(3) when he chose to reveal the intent of his client to commit a crime, and, actually, went beyond what DR 4-101(C) (3) allows by reading the entire letter to the trial court and police. However, the fact that he revealed this information does not answer the question whether he is obligated to produce the letter itself. Thus, the question that remains is whether appellant is required to relinquish the letter itself and present it to the grand jury. We find that the exception found in DR 4-102(C)(2) governs disposition of this issue.

DR 4-101(C)(2) provides that an attorney may reveal “confidences or secrets when permitted under Disciplinary Rules or required by law or court order.” Although the language contained in DR 4-101(C)(2), like that of DR 4-101 (C)(3), is written in permissive terms, courts have interpreted provisions similar to DR 4-101(C)(2) in such a manner as to require disclosure. The exception of DR 4-101(C)(2) for disclosures required by law has been construed so that “the effect of other rules . . . compels disclosures.” Consequently, if a lawyer is “required by law” to disclose information to the authorities, “these legal obligations create ‘forced’ exceptions to confidentiality.” 1 Hazard & Hodes, The Law of Lawyering: A Handbook on the Model Rules of Professional Conduct (2d ed. 1990) 183, Section 1.6:310. Under these circumstances, a lawyer’s duty “not to use or disclose confidential client information . . . is superseded when the law specifically requires such use or disclosure.” Restatement of the Law 3d, Law Governing Lawyers (Proposed Final Draft No. 1, 1996), Section 115, Comment a.

The exception of DR 4-101(C)(2) for disclosures required by law has been applied in the context of mandating that attorneys relinquish evidence and instrumentalities of crime to law-enforcement agencies. Thus, the rule has emerged that, despite any confidentiality concerns, a criminal defense attorney must produce real evidence obtained from his or her client or from a third-party source, regardless of whether the evidence is mere evidence of a client’s crime, see, e.g., Morrell v. Alaska, 575 P.2d 1200 (Alaska 1978), or is a fruit or instrumentality of a crime.2 In either event, the physical evidence must be turned over to the proper authorities. See In re Ryder, 381 F.2d 713 (4th Cir. 1967) (holding that an attorney abuses his professional responsibility by knowingly taking possession of and secreting the fruits and instrumentalities of a crime); State v. Green, 493 So. 2d 1178 (La. 1986) (holding that the attorney had an obligation to relinquish client’s gun, an instrumentality of a crime, to authorities). In essence, the confidentiality rules do not give an attorney the right to withhold evidence. See People v. Lee, 83 Cal. Rptr. 715, 722 (Cal. App. 1970).

Appellant contends, however, that there are strong policy reasons against mandating disclosure. Appellant believes that mandatory disclosure will discourage attorneys from reporting possible threats made by their clients and will therefore run contrary to the intent of the code, which is to prevent crimes from occurring. Appellant cites the Massachusetts decision of Purcell v. Dist. Atty. for Suffolk Dist., 676 N.E.2d 436 (Mass. 1997), which highlights these concerns.

In Purcell, . . . the court noted:

We must be cautious in permitting the use of client communications that a lawyer has revealed only because of a threat to others. Lawyers will be reluctant to come forward if they know that the information that they disclose may lead to adverse consequences to their clients. A practice of the use of such disclosures might prompt a lawyer to warn a client in advance that the disclosure of certain information may not be held in confidence, thereby chilling free discourse between lawyer and client and reducing the prospect that the lawyer will learn of a serious threat to the well-being of others.

Although these may be valid concerns, we find that the Purcell decision is distinguishable from the instant case, and that the policy reasons cited in Purcell have less validity here. Purcell involved direct communications between an attorney and client. The issue in that case was whether the attorney was required to testify against his client. In this case, the attorney-client privilege is not at issue. Nor is appellant being asked to testify against his former client. Instead, the instant case revolves around whether a physical piece of evidence must be relinquished to the grand jury. While we recognize the importance of maintaining a client’s confidences and secrets and understand that an attorney may have concerns in turning over incriminating evidence against his or her client, we do not believe that these concerns should override the public interest in maintaining public safety and promoting the administration of justice by prosecuting individuals for their alleged criminal activity.

Since the letter sought in this case contains evidence of a possible crime, we find that the letter must be turned over to the grand jury. Accordingly, we hold that where an attorney receives physical evidence from a third party relating to a possible crime committed by his or her client, the attorney is obligated to relinquish that evidence to law-enforcement authorities and must comply with a subpoena issued to that effect.

Other provisions of the code support our holding that appellant must relinquish the letter to the grand jury. DR 7-109(A) provides, “A lawyer shall not suppress any evidence that he or his client has a legal obligation to reveal or produce.” Furthermore, DR 7-102(A)(3) provides, “In his representation of a client, a lawyer shall not . . . conceal or knowingly fail to disclose that which he is required by law to reveal.” Reading these rules together, we believe that under the facts presented in this case, appellant has a legal obligation to turn the letter over to the grand jury.3
We agree with the court of appeals that the sanction imposed against appellant stemming from the contempt proceedings should be vacated, given that appellant challenged the subpoena on confidentiality grounds in good faith. Under these circumstances, we do not believe appellant should be punished and held in contempt. The finding of contempt is vacated on condition that appellant comply with the subpoena.

Accordingly, we affirm the judgment of the court of appeals and order appellant to relinquish the letter in question to the grand jury.

Judgment affirmed.

PFEIFER, J., concurring in part and dissenting in part.

I agree with the majority that the letter is a client secret and that Helmick was authorized to reveal the intent of his client to commit a crime. DR 4-101(C)(3). Revealing “the information necessary to prevent the crime,” DR 4-101(C)(3), should have concluded the matter. Unfortunately, the trial court and now a majority of this court chose to read DR 4-101(C)(2) liberally. That reading of the exception swallows the rule of DR 4-101(B)(1), which states that a lawyer “shall not knowingly . . . reveal a confidence or secret of his client,” and declares open season on defense attorney files.

The majority relies on cases from other jurisdictions in which attorneys were required to turn over to the proper authorities the fruits and instrumentalities, including a gun, of crime. E.g., In re Ryder, 381 F.2d 713 (4th Cir. 1967); State v. Green, 493 So. 2d 1178 (La. 1986). Those cases are not similar factually to this case. Purcell v. Dist. Atty. for Suffolk Dist., 676 N.E.2d 436 (Mass. 1997), is, and we should have taken a similarly cautious approach. Otherwise, “lawyers will be reluctant to come forward if they know that the information that they disclose may lead to adverse consequences to their  clients . . . , thereby chilling free discourse between lawyer and client and reducing the prospect that the lawyer will learn of a serious threat to the well-being of others.” Id. at 114, 676 N.E.2d at 440.

Helmick acted the way all attorneys with an ethical dilemma should: he sought out competent counsel and followed the advice given. He acted in a manner designed to prevent the commission of a crime, which is what the (C)(3) exception to DR 4-101 is all about.

Today’s opinion will likely have two unfortunate results. First, overzealous prosecutors will be more likely to engage in fishing expeditions. Second, attorneys and their clients will be less likely to discuss potential crimes, which will decrease the likelihood that the crimes can be prevented. I concur in part and dissent in part.

DOUGLAS and KENNEDY, JJ., concur in the foregoing opinion.

Lawrence J. Fox

Legal Tender: A Lawyer’s Guide to Handling Professional Dilemmas

184-188 (ABA 1995)

Don’t Ask, Don’t Tell

The beads of sweat were totally understandable. What made it worse was that he knew he had contributed to this impossible situation. But the alternative course of conduct seemed as bizarre as this one was turning out to be. Why hadn’t the ethical dilemma he faced been resolved by some ethics committee? Or maybe he should blame these new activist judges—unnecessarily meddling in settlement. Well, it was too late to worry about all of that now. He was left with nowhere else to turn. Like a batter a moment after he has committed, checking his swing was no longer an option.

He had been representing the Gilhool Company for a number of years on this matter. Gilhool had been sued by Chase Enterprises for lost profits in September 1989. Chase charged that Gilhool’s new assembly line design had not met the level of hourly production that had been specified in the request for proposals that had resulted in Gilhool being awarded the contract. Gilhool had responded that the problem was not in their design, but in the quality of raw materials Chase was buying from outside vendors. Each side had engaged in endless depositions and each had retained a prominent manufacturing expert to fully support its theory of the case. Now the case stood ready for a three-week trial and the parties had been called for a conference before Judge Frankfort for one last-ditch settlement attempt.

Peter had spent a full day in discussion with officers of his client before they went to the conference. They had explored all of the legal and factual issues one more time. Peter had shared his opinion as to the strengths and weaknesses of their position; Peter had discussed, with an embarrassing candor, how much pressure Judge Frankfort was likely to impose, and he shared his estimate of the legal fees and other expenses of taking the case through trial. The Gilhool folks had emphasized the disruption the litigation had already caused and was likely to cause in the future, and they revisited together the parties’ last settlement positions.

Then Peter had embarked on the discussion that was now giving him such fits. He wanted the Gilhool executives to come up with a bottom line figure at which they would be happy to settle. After what seemed an endless colloquy, in which the internal division among the Gilhool reps was apparent, they agreed that paying $3.4 million, the number Peter had recommended, was the place where Gilhool would draw a line in the sand. They then decided that the best strategy was for Peter to go into the negotiations by pulling their last offer ($2.1 million) off the table on the ground that Gilhool’s deposition of Chase’s expert had gone so well. Besides, this tactic showed the company’s toughness and an appropriate level of disinterest in settling the case. All of which led the CEO of Gilhool, Robert Marks, to suggest that there was a bonus for Peter’s firm of 25 percent of any amount under $3.4 million Peter saved Gilhool at this stage of the proceedings. “Wrap it up for $3 million and we’ll pay you an extra $100,000, Peter,” Marks said in front of the assembled group.

The meeting with Judge Frankfort opened not quite as the Gilhool team had anticipated. Peter’s counterpart, Spud Griffiths, his law school classmate, gave an impassioned speech on behalf of Chase in which he observed that his client was no longer willing to settle for $5.6 million, the offer made a year ago. While his rhetoric (better saved for the jury, thought Peter), went on for some time, Griffiths’s two basic points were that a year had passed since his clients offered to accept that number and the interest alone on that sum exceeded $400,000; moreover, a newly produced document demonstrated that a Gilhool employee recognized potential problems with the installation well before its completion.

Peter, of course, in the highest tradition of litigation bluster, felt obliged to match Griffiths’s excess, after which he pulled his client’s last offer off the table, asserting the ground that had been planned the day before. When he was done, Peter could tell Judge Frankfort was exasperated by these two experienced litigators posturing in this way. Thus, he was not surprised when the judge suggested that he meet with each lawyer individually, if no one had any objection to such an approach. Far be it from Peter to have the temerity to suggest otherwise, given the fact that the judge would preside at the upcoming jury trial. Griffiths, no doubt similarly motivated, also agreed.

The judge’s meeting with Griffiths lasted perhaps a half an hour. Then it was Peter’s turn to be summoned to meet the great man. After cordial pleasantries, including a review of where their respective children were currently enrolled in college (a surrogate competition all fathers Peter’s age seemed to carry on now that they had reached that point in their family’s lives), the judge turned to Peter and asked him to cut the palaver. The judge thought this case could be settled, thought it could be settled today; he wanted to clear this potential three-week jury trial from his too full platter (what better did judges have to do, Peter thought), and he wanted Peter to tell him the full amount of his authority to settle the case. Judge Frankfort opined that he knew how these things worked all too well, that the withdrawing of the last best offer was mere posturing with which he was unimpressed, and he knew Peter’s client had shared with him a number that the judge now wished Peter, as an officer of the court, to tell him. The judge noted that Griffiths had given him a number, a “nice round figure,” and that now the judge needed Peter’s response. Repeating the “officer of the court” line, the judge emphasized that this was no time for Peter to start negotiating with the judge; the number he wanted was Peter’s authority.

The silence seemed interminable. Peter did not know what to do. His client’s $3.4 million was a confidential number reached after a privileged discussion of the merits of the case. Indeed, it reflected his client’s acceptance of his best judgment of the case; the Model Rules required Peter to keep his client’s confidences; he had no authority to share that number with the court or anyone else. It was true the Model Rules provided for implied authority “to make disclosures . . . in carrying out the representation, except to the extent that the client’s instructions or special circumstances limit the authority.” But this was not such a situation. Revealing the number was not critical to carrying out the representation and, indeed, he and the client had not discussed the pros and cons of whether to reveal the bottom line. Clearly the injunction of Model Rule 1.4 requiring informing the client of all relevant facts and issues necessary to make intelligent decisions regarding the objectives of the representation would require such a discussion before Peter could feel he had the authority to disclose the number.

Then Peter had a frightening thought. What if Griffiths’s round number was $3 million? Would he be costing his client an unnecessary $400,000 by revealing the bottom line number? Perhaps the best thing to do was to answer the judge’s question, but just give him a number higher than the $1.8 million (the posturing offer) but significantly less than the $3.4 million. This not only would keep his client’s confidence intact, but it had the added benefit of preserving Peter’s chance of securing at least some of that delicious bonus money.

Peter started worrying again. He knew Rule 4.1 states that a lawyer, in the course of representing a client, “shall not knowingly make a false statement of a material fact. . . to a third person.” Wasn’t the judge such a person? How could he lie about the $3.4 million? Then he remembered that the comment to that rule left an out for negotiations: “Whether a particular statement should be regarded as one of fact can depend on the circumstances. . . . Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are in this category.”

But then Peter thought this provision really couldn’t apply to a judge. This comment must contemplate direct negotiations between the parties and their lawyers. Candor toward a judge was really addressed in Rule 3.3, which provided: “A lawyer shall not knowingly make a false statement of material fact or law to a tribunal.” But Peter rationalized that provision away with little hesitation. The judge wasn’t acting as a tribunal when he got involved in settlement negotiations like this. And settlement authority was no more a “material fact” here that it was in 4.1. Peter would never lie about a fact in the case; settlement positions just were not such facts.

Finally, Peter broke the silence, explaining to the judge that he appreciated the judge’s good offices in trying to settle the case, that he had reviewed the merits at length and felt confident his client would win, and that the judge was correct, his client had agreed to a higher number. Gilhool Company was prepared to pay $2.4 million to settle the case.

Peter had no sooner figured out that this confidently offered number would yield him a $250,000 bonus than the judge surprised him with his response. “Peter,” the judge intoned, “I’ve known you too long. You’re too good a lawyer to have advised your client to go no higher than $2.4 million. The recent documents your client allegedly just found,” said the judge, turning sarcastic, “alone add a million to the settlement value of this case. I’m going to get to the bottom of this.” Then, turning toward his intercom, he asked his secretary to send in Peter’s client representative.

Before Peter could even get up the courage to ask for time to chat before his client entered the vast chambers, there was a knock on the door and in walked John Bingham, Gilhool’s executive V.P. Bingham hadn’t taken two steps when Judge Frankfort, rising from behind his vast desk, literally commanded Bingham to share with him Gilhool’s bottom-line number. The hurried glances between Peter and Bingham provided no opportunity for meaningful communication and Peter was sure he must have looked nothing but pathetic as the judge repeated his demand to know Gilhool’s number. Peter could tell Bingham was overwhelmed by the majesty of the surroundings (did anyone but federal judges have offices the size of  ballrooms?) and that Bingham was no match for Judge Frankfort, but as soon as the “$3.4 million” came limply from Bingham’s lips, Peter knew this was a day he would never forget. Not only did all hope of his “bonus” go down the drain, but he knew the judge was dead serious when he said referral to the disciplinary committee of the bar association for violations of the Model Rules was the only way Peter’s conduct could be adequately dealt with. Other attorneys coming into Judge Frankfort’s courtroom would learn not to trifle with the settlement process. Yes, Peter would be used as an example, a very persuasive example.

Nix v. Whiteside

475 U.S. 157 (1986)

Chief Justice BURGER delivered the opinion of the Court.

We granted certiorari to decide whether the Sixth Amendment right of a criminal defendant to assistance of counsel is violated when an attorney refuses to cooperate with the defendant in presenting perjured testimony at his trial.

I

A

Whiteside was convicted of second-degree murder by a jury verdict which was affirmed by the Iowa courts. The killing took place on February 8, 1977, in Cedar Rapids, Iowa. Whiteside and two others went to one Calvin Love’s apartment late that night, seeking marihuana. Love was in bed when Whiteside and his companions arrived; an argument between Whiteside and Love over the marihuana ensued. At one point, Love directed his girlfriend to get his “piece,” and at another point got up, then returned to his bed. According to Whiteside’s testimony, Love then started to reach under his pillow and moved toward Whiteside. Whiteside stabbed Love in the chest, inflicting a fatal wound.

Whiteside was charged with murder, and when counsel was appointed he objected to the lawyer initially appointed, claiming that he felt uncomfortable with a lawyer who had formerly been a prosecutor. Gary L. Robinson was then appointed and immediately began an investigation. Whiteside gave him a statement that he had stabbed Love as the latter “was pulling a pistol from underneath the pillow on the bed.” Upon questioning by Robinson, however, Whiteside indicated that he had not actually seen a gun, but that he was convinced that Love had a gun. No pistol was found on the premises; shortly after the police search following the stabbing, which had revealed no weapon, the victim’s family had removed all of the victim’s possessions from the apartment. Robinson interviewed Whiteside’s companions who were present during the stabbing, and none had seen a gun during the incident. Robinson advised Whiteside that the existence of a gun was not necessary to establish the claim of self-defense, and that only a reasonable belief that the victim had a gun nearby was necessary even though no gun was actually present.

Until shortly before trial, Whiteside consistently stated to Robinson that he had not actually seen a gun, but that he was convinced that Love had a gun in his hand. About a week before trial, during preparation for direct examination, Whiteside for the first time told Robinson and his associate Donna Paulsen that he had seen something “metallic” in Love’s hand. When asked about this, Whiteside responded:

“[In] Howard Cook’s case there was a gun. If I don’t say I saw a gun, I’m dead.”

Robinson told Whiteside that such testimony would be perjury and repeated that it was not necessary to prove that a gun was available but only that Whiteside reasonably believed that he was in danger. On Whiteside’s insisting that he would testify that he saw “something metallic” Robinson told him, according to Robinson’s testimony:

“[We] could not allow him to [testify falsely] because that would be perjury, and as officers of the court we would be suborning perjury if we allowed him to do it; . . . I advised him that if he did do that it would be my duty to advise the Court of what he was doing and that I felt he was committing perjury; also, that I probably would be allowed to attempt to impeach that particular testimony.”

Robinson also indicated he would seek to withdraw from the representation if Whiteside insisted on committing perjury.

Whiteside testified in his own defense at trial and stated that he “knew” that Love had a gun and that he believed Love was reaching for a gun and he had acted swiftly in self-defense. On cross-examination, he admitted that he had not actually seen a gun in Love’s hand. Robinson presented evidence that Love had been seen with a sawed-off shotgun on other occasions, that the police search of the apartment may have been careless, and that the victim’s family had removed everything from the apartment shortly after the crime. Robinson presented this evidence to show a basis for Whiteside’s asserted fear that Love had a gun.

The jury returned a verdict of second-degree murder, and Whiteside moved for a new trial, claiming that he had been deprived of a fair trial by Robinson’s admonitions not to state that he saw a gun or “something metallic.” The trial court held a hearing, heard testimony by Whiteside and Robinson, and denied the motion. The trial court made specific findings that the facts were as related by Robinson.

The Supreme Court of Iowa affirmed respondent’s conviction. That court held that the right to have counsel present all appropriate defenses does not extend to using perjury, and that an attorney’s duty to a client does not extend to assisting a client in committing perjury. Relying on DR 7-102(A)(4) of the Iowa Code of Professional Responsibility for Lawyers, which expressly prohibits an attorney from using perjured testimony, and Iowa Code §721.2 (now Iowa Code §720.3 (1985)), which criminalizes subornation of perjury, the Iowa court concluded that not only were Robinson’s actions permissible, but were required. The court commended “both Mr. Robinson and Ms. Paulsen for the high ethical manner in which this matter was handled.” . . .

II

B

In Strickland v. Washington, we held that to obtain relief by way of federal habeas corpus on a claim of a deprivation of effective assistance of counsel under the Sixth Amendment, the movant must establish both serious attorney error and prejudice. . . .

C

We next turn to the question presented: the definition of the range of “reasonable professional” responses to a criminal defendant client who informs counsel that he will perjure himself on the stand. . . .

In Strickland, we recognized counsel’s duty of loyalty and his “overarching duty to advocate the defendant’s cause.” Plainly, that duty is limited to legitimate, lawful conduct compatible with the very nature of a trial as a search for truth. Although counsel must take all reasonable lawful means to attain the objectives of the client, counsel is precluded from taking steps or in any way assisting the client in presenting false evidence or otherwise violating the law. . . .

These principles have been carried through to contemporary codifications . . . of an attorney’s professional responsibility. [The Court cites DR 7-102 (A) (4) and (7) and Model Rule 1.2(d)]. . . . [B]oth the Model Code and the Model Rules do not merely authorize disclosure by counsel of client perjury; they require such disclosure. See Rule 3.3(a)(4); DR 7-102(B)(1).

These standards confirm that the legal profession has accepted that an attorney’s ethical duty to advance the interests of his client is limited by an equally solemn duty to comply with the law and standards of professional conduct; it specifically ensures that the client may not use false evidence. This special duty of an attorney to prevent and disclose frauds upon the court derives from the recognition that perjury is as much a crime as tampering with witnesses or jurors by way of promises and threats, and undermines the administration of justice.

The offense of perjury was a crime recognized at common law, and has been made a felony in most states by statute, including Iowa. An attorney who aids false testimony by questioning a witness when perjurious responses can be anticipated risks prosecution for subornation of perjury under Iowa Code §720.3 (1985). . . .

D

Considering Robinson’s representation of respondent in light of these accepted norms of professional conduct, we discern no failure to adhere to reasonable professional standards that would in any sense make out a deprivation of the Sixth Amendment right to counsel. Whether Robinson’s conduct is seen as a successful attempt to dissuade his client from committing the crime of perjury, or whether seen as a “threat” to withdraw from representation and disclose the illegal scheme, Robinson’s representation of Whiteside falls well within accepted standards of professional conduct and the range of reasonable professional conduct acceptable under Strickland. . . .

The Court of Appeals’ holding that Robinson’s “action deprived [Whiteside] of due process and effective assistance of counsel” is not supported by the record since Robinson’s action, at most, deprived Whiteside of his contemplated perjury. Nothing counsel did in any way undermined Whiteside’s claim that he believed the victim was reaching for a gun. Similarly, the record gives no support for holding that Robinson’s action “also impermissibly compromised [Whiteside’s] right to testify in his own defense by conditioning continued representation . . . and confidentiality upon [Whiteside’s] restricted testimony.” The record in fact shows the contrary: (a) that Whiteside did testify, and (b) he was “restricted” or restrained only from testifying falsely and was aided by Robinson in developing the basis for the fear that Love was reaching for a gun. Robinson divulged no client communications until he was compelled to do so in response to Whiteside’s post-trial challenge to the quality of his performance. We see this as a case in which the attorney successfully dissuaded the client from committing the crime of perjury. . . .

Whatever the scope of a constitutional right to testify, it is elementary that such a right does not extend to testifying falsely. . . .

The paucity of authority on the subject of any such “right” may be explained by the fact that such a notion has never been responsibly advanced; the right to counsel includes no right to have a lawyer who will cooperate with planned perjury. A lawyer who would so cooperate would be at risk of prosecution for suborning perjury, and disciplinary proceedings, including suspension or disbarment. . . .

E

We hold that, as a matter of law, counsel’s conduct complained of here cannot establish the prejudice required for relief under the second strand of the Strickland inquiry. . . .

Whether he was persuaded or compelled to desist from perjury, Whiteside has no valid claim that confidence in the result of his trial has been diminished by his desisting from the contemplated perjury. Even if we were to assume that the jury might have believed his perjury, it does not follow that Whiteside was prejudiced. . . .

Whiteside’s attorney treated Whiteside’s proposed perjury in accord with professional standards, and since Whiteside’s truthful testimony could not have prejudiced the result of his trial, the Court of Appeals was in error to direct the issuance of a writ of habeas corpus and must be reversed. . . .

Commonwealth v. Mitchell

781 N.E.2d 1237 (Mass. 2003)

GREANEY, J.

A jury convicted the defendant of two indictments charging murder in the first degree by reason of deliberate premeditation and extreme atrocity or cruelty. The defendant’s motion for a new trial was denied by the trial judge, on the basis of affidavits, without an evidentiary hearing. . . . The defendant argues that he was denied constitutionally effective assistance of counsel (and incurred violations of other constitutional rights) when his trial counsel, relying on Mass. R. Prof. C. 3.3(e)1 . . . advised the judge at trial that the defendant would testify and present false testimony to the jury, that counsel had attempted to persuade the defendant from testifying falsely, that counsel had decided that he would not seek to withdraw from representing the defendant in the ongoing trial, and that counsel needed instruction from the judge on how to proceed before the jury. After receiving instruction, counsel presented the defendant’s testimony in narrative form and made a closing argument that reflected his understanding of his ethical obligations. . . .

The evidence and proceedings at the trial may be summarized as follows. The victims, Sonya Shurtliff and David Allen, were murdered in the late evening of June 13, 1996, in their Fall River apartment, within hours of a drug raid at Julius Adams’s nearby apartment that resulted in the seizure of drugs and the arrest of Adams. After posting bail, Adams returned to his apartment and told his wife, Barbara, and the defendant (the defendant resided in the same building as Adams), a friend to whom Adams supplied drugs, that he believed that the victims had furnished the police with the information used to obtain the search warrant. Adams had sold drugs to the victims until April, 1996, when he had an altercation with them. After the dispute, the defendant sold drugs to the victims.

After their conversation, the defendant asked Adams if he wanted to do anything about the fact that the victims had talked to the police. Adams responded that he did not. Later, that night, Adams was on his porch talking with his brother-in-law, Willie Smith, when he saw the defendant. The defendant told Adams, “I did it.” Adams said, “Did what?” The defendant responded, “Sonya and David.” The defendant was dressed in black nylon sweat pants, a black sweatshirt and white “glove liners” that were “kind of reddish.” The defendant left, and, approximately fifteen minutes later, Adams saw the defendant leave the apartment building carrying a brown backpack.

[The court summarizes the testimony of several other trial witnesses, including one who sold the defendant a revolver on the night of the murder, one who saw the defendant knocking on the door of the victims’ apartment the night of the murder, and two who testified that after the murders, the defendant told them he had killed two people.] The defendant contended at trial that someone else, probably Adams, had killed the victims. The defendant called an analyst employed by Cellmark Diagnostics, who testified that DNA testing excluded the defendant as a source of DNA obtained from hairs found in Shurtliff ’s hand. The defendant also called Willie Smith. Smith testified that, during the early morning of June 14, 1996, he saw the defendant while talking to Adams on the porch to Adams’s apartment. Smith stated that the porch lights were on, that he had not noticed any blood on the defendant’s clothing, and that the defendant was not wearing any gloves. He denied paying attention to the conversation between Adams and the defendant.

The defendant testified. After his trial counsel had him state his name, counsel asked, “Mr. Mitchell, what do you wish to tell these jurors?” The defendant then proceeded to testify at length in a narrative fashion. The defendant recounted his dealings with Adams and recounted events that tended to implicate Adams as the killer. The defendant denied that he had killed the victims, [and denied the testimony of other prosecution witnesses].

The defendant’s trial counsel did not argue the defendant’s testimony in his closing argument. He emphasized the Commonwealth’s high burden of proof and stressed that Adams had a motive to harm the victims. The defendant’s trial counsel stated that the defendant was a small time dealer with no motive to kill the victims. He pointed out inconsistencies in [the testimony or credibility of prosecution witnesses.] The defendant’s trial counsel further called to the jury’s attention the lack of physical evidence tying the defendant to the crimes, and what he considered failures in the police investigation. . . .

In his motion for a new trial, the defendant argued that his trial counsel did not have an adequate basis to invoke rule 3.3(e), that the judge unconstitutionally applied the rule by failing to conduct a colloquy with him, and that his constitutional rights were violated because he was not present at the sidebar when his trial counsel invoked rule 3.3(e). The defendant also claimed that he should have been afforded the opportunity to be represented by independent counsel, and that he should have been allowed to give an unsworn statement to the jury or to argue his own testimony in closing. In support of his contentions, the defendant offered his affidavit and the affidavit of his trial counsel. In the defendant’s affidavit, he stated that “the testimony that I gave at trial was true. I never told [my trial counsel] that I was going to testify falsely and commit perjury.” The defendant’s trial counsel, in his affidavit, made the following statements:

“When I first interviewed [the defendant], he told me he did not kill the victims in this case.

“Later on in the course of my representation, he told me that he did. My subjective belief was that this inculpatory story was true. I had no additional inculpatory information other than that provided by the Commonwealth in discovery and by the witnesses at trial. . . .

“Prior to the defendant’s testimony, I advised him that he was not permitted to give perjured testimony, and that I could not present perjured testimony or argue it.

“I believed it was perjurious because it contradicted his earlier version of events and was contrary to the evidence provided to me in discovery and presented in the Commonwealth’s case.

“The defendant asked me if he could argue his case in addition to my argument. I told him that the judge would not allow it and I thought it would hurt rather than help him. . . .” . . .

a. We first address the defendant’s contention that the judge applied the wrong standard to inform the word “knows” in rule 3.3(e). The question what a criminal defense attorney should do when confronted with client perjury at trial has been a subject of considerable debate. The problem raises both ethical and constitutional concerns. Defense counsel must furnish zealous advocacy and preserve client confidences, but, at the same time, defense counsel has a duty under rule 3.3(e) to the court. In addition, the problem has constitutional implications by reason of its potential to deprive a defendant of his right to effective assistance of counsel, and his rights to due process and a fair trial, which include his right to testify in his own defense.

Not unexpectedly, courts have adopted differing standards to determine what an attorney must “know” before concluding that his client’s testimony will be perjurious. The standards include the following: “good cause to believe the defendant’s proposed testimony would be deliberately untruthful,” State v. Hischke, 639 N.W.2d 6, 10 (Iowa 2002); “compelling support,” Sanborn v. State, 474 So. 2d 309, 313 n.2 (Fla. App. 1985); “knowledge beyond a reasonable doubt,” Shockley v. State, 565 A.2d 1373, 1379 (Del. 1989); a “firm factual basis,” United States ex rel. Wilcox v. Johnson, 555 F.2d 115, 122 (3d Cir. 1977); a “good-faith determination,” People v. Bartee, 566 N.E.2d 855 (Ill. App.), cert. denied, 502 U.S. 1014 (1991); and “actual knowledge,” United States v. Del Carpio-Cotrina, 733 F. Supp. 95, 99 (S.D. Fla. 1990) (applying “actual knowledge” standard to require firm factual basis). The judge properly rejected standards that were too lenient (good cause to believe) or too rigid, particularly, the standard sought by the defendant, knowledge beyond a reasonable doubt. The knowledge beyond a reasonable doubt standard essentially would eviscerate rule 3.3(e). That standard, as described by one court, is “virtually impossible to satisfy unless the lawyer had a direct confession from his client or personally witnessed the event in question.” The standard would also tend to compel defense attorneys to remain silent in the face of likely perjury that a sharp private warning could nip in the bud. See Nix v. Whiteside, 475 U.S. 157, 169 (1986).

The judge correctly settled on the firm basis in fact standard. This standard satisfies constitutional concerns because it requires more than mere suspicion or conjecture on the part of counsel, more than a belief and more information than inconsistencies in statements by the defendant or in the evidence. Instead, the standard mandates that a lawyer act in good faith based on objective circumstances firmly rooted in fact. The lawyer may act on the information he or she possesses, and we decline to impose an independent duty on the part of counsel to investigate because such a duty would be “incompatible with the fiduciary nature of the attorney-client relationship,” and is unnecessary when an attorney relies, in significant part, on incriminating admissions made by the client.

b. Under the standard articulated, we are satisfied that the defendant’s trial counsel, a lawyer with thirty-five years’ experience, acted properly under rule 3.3(e). Contrary to the defendant’s contentions, his trial counsel was not faced with mere inconsistent statements. Rather, the defendant initially told his trial counsel that he did not kill the victims, but later stated that he had murdered them. . . . The defendant’s trial counsel was not faced with mere discrepancies in details told to him by the defendant at various times; he was faced with a direct admission from the defendant’s own lips combined with substantial evidence produced by the Commonwealth that corroborated the defendant’s admission, including the defendant’s incriminating conduct and his inculpatory statements to others. The record amply supports the judge’s finding that counsel had a firm basis in objective fact for his good faith determination that the defendant intended to commit perjury....

e. It is of no consequence that the defendant’s trial counsel informed the judge, in the prosecutor’s presence, of his intention to invoke rule 3.3(e). The defendant’s trial counsel did not disclose what expected testimony he believed would be perjurious. Had the defendant’s trial counsel left the prosecutor out of his discussions with the judge, the defendant’s subsequent testimony in narrative form likely would have been met with strong objection from the prosecutor, thereby drawing the jury’s attention to the procedure.

f. The narrative form of testimony was properly directed. This approach was adopted by the ABA in 1971. See ABA Standards for Criminal Justice 4-7.7 (Approved Draft 1971). Although the ABA later rejected this approach and currently suggests that the lawyer may examine as to truthful testimony, and although the approach has been criticized, see United States v. Long, 857 F.2d 436, 446 n.7 (8th Cir. 1988), “the narrative [approach] continues to be a commonly accepted method of dealing with client perjury,” Shockley v. State, 565 A.2d 1373, 1380 (Del. 1989). See Butler v. United States, 414 A.2d 844, 850 (D.C. 1980); Sanborn v. State, 474 So. 2d 309, 313 & n.3 (Fla. App. 1985); People v. Bartee, 566 N.E.2d 855 (Ill. App. 1991). The defendant suggests that his trial counsel should have conducted a direct examination with respect to the “non-suspect” portions of his testimony and should also have argued the truthful portions of the defendant’s testimony in his closing argument. . . . The latter suggestion is impractical, as it may call attention to testimony of the defendant that is not argued by trial counsel, and would likely lead to counsel’s making an incoherent final argument. We shall not impose these requirements on counsel. Further, to permit the defendant to make an unsworn statement or his own closing argument, would allow him to do what rule 3.3(e) prohibits his counsel from doing, arguing perjured testimony to the jury. The defendant’s testimony was placed before the jury, and his trial counsel made a persuasive, well-reasoned closing argument to the jury. The judge correctly concluded that the defendant was not “denuded” of a defense.

g. The judge reasonably concluded that it was not necessary to conduct a colloquy with the defendant: that the defendant had made a voluntary and knowing waiver of the assistance of counsel with respect to his own testimony; and that the lack of a colloquy did not deprive the defendant of any right. Although the rule does not require a colloquy, the record will not always be as clear as it is in this case. Thus, a judge, if the situation warrants, has discretion to conduct a colloquy at which a defendant is informed of his right to testify and his right to counsel, his attorney’s ethical obligation not to place false testimony before the court, and the consequences of his attorney’s invocation of rule 3.3(e), namely, that the defendant will testify in narrative form and his counsel will not argue his testimony to the jury in summation.7 Any colloquy should be carefully controlled and conducted to elicit simple “yes” or “no” answers from the defendant, and, if the defendant expresses doubt or misunderstands, he should be directed to consult with counsel until he fully comprehends what rule 3.3(e) requires.

A summary of our disposition of this issue is now in order. The duties imposed on a criminal defense lawyer (zealous advocacy, preservation of client confidences, avoidance of a conflict of interest) and the constitutional rights granted a defendant (effective legal representation, opportunity to testify in his own defense, right to a fair trial) are circumscribed by what we demand of honorable lawyers and the core principle of our judicial system that seeks to make a trial a search for truth. The rights of a defendant are not so exclusive that justice can be subrogated to the defendant’s perceived interests thereby dismissing or ignoring the interests of victims and the Commonwealth. Perjury, a most serious common-law felony, is antithetical to these values. In Massachusetts it is punishable in a noncapital case by up to twenty years’ imprisonment, and in a capital case by possible life imprisonment. . . .

To implement the obligations imposed by rule 3.3(e), when the question of perjured testimony by a defendant arises, we require, as the rule’s knowledge element, that the lawyer, before invoking the rule, act in good faith and have a firm basis in objective fact. Conjecture or speculation that the defendant intends to testify falsely are not enough. Inconsistencies in the evidence or in the defendant’s version of events are also not enough to trigger the rule, even though the inconsistencies, considered in light of the Commonwealth’s proof, raise concerns in counsel’s mind that the defendant is equivocating and is not an honest person. Similarly, the existence of strong physical and forensic evidence implicating the defendant would not be sufficient. Counsel can rely on facts made known to him, and is under no duty to conduct an independent investigation.

Once the matter is called to the court’s attention, the judge should instruct the lawyer on how to proceed. (In evaluating the situation, the judge will have to rely on the representations of counsel, which of necessity will be cryptic, because counsel is the one who must make the disclosure while maintaining client confidences and allowing for continued zealous advocacy at trial.) Before giving instruction, the judge is not required to hold an evidentiary hearing, to appoint an independent lawyer for the defendant, or conduct a colloquy, although the latter may be appropriate if it appears that the defendant does not clearly understand the situation he has created. It is acceptable for the defendant to testify by means of an open narrative. If the defendant, now informed, moves for appointment of new counsel (and concomitantly, a mistrial), the judge should deny the motions unless the defendant can demonstrate that such motion must be allowed to prevent a miscarriage of justice. No comprehensive canon can be written on all aspects of practical implementation because each case will have its own idiosyncrasies, and the judge cannot then be informed of the details underlying counsel’s invocation of rule 3.3(e). The judge possesses considerable discretion to vary any of the procedures discussed, if the interests of justice, or effective management of the trial so requires. As here, full exploration of the ramifications of counsel’s invocation of rule 3.3(e) must be postponed until a motion for a new trial, at which time full details may permissibly be revealed.

The judge here anticipated, and followed, these principles (except for the defendant’s presence at the sidebar conference), and he properly concluded that the conduct of the defendant’s trial counsel fell within the range of reasonable professional response to anticipated client perjury and thus satisfied both rule 3.3(e), and constitutional concerns. . . .

Chapter 6: Loyalty

Problems 
6-20. Client A asks Martyn & Fox to challenge a “poison-pill” provision in a takeover agreement. At the same time, Client B in a different case asks our firm to enforce a similar poison-pill provision against the other side. Can we make both arguments? Does it matter whether Client A wants to challenge the provision’s constitutionality in the same district court where Client B’s case is filed?
6-24. Martyn & Fox represented Client in getting zoning from Abington Township for a new shopping center.
(a) Can Martyn & Fox represent potential tenants in lease negotiations for the new center?

(b) Can Martyn & Fox represent someone who wants to build a shopping center across the street?

(c) Can Martyn & Fox represent an environmental group that wants to challenge the shopping center because it would lie in a flood plain and would violate applicable federal regulations?

Cases and Materials
Lawrence J. Fox

Legal Tender: A Lawyer’s Guide to Handling Professional Dilemmas

133-140 (ABA 1995)

Shooting Yourself in the Foot

Roberta Lynn was so pleased with herself. She had just completed a series of depositions in a major case for her most important client, Tranco manufacturing, the largest subsidiary of America’s fourth-largest industrial enterprise, United Amalgamated. The depositions had gone extremely well and for once she looked forward to an upcoming trial, knowing that Abbott Corporation’s spurious claim for damages would literally collapse once Roberta has a chance to cross-examine Abbott’s CFO, an arrogant, officious fellow whose temper would inevitably come to the surface under Roberta’s gentle prodding.

The relationship with Tranco was very important to Roberta, who had been a partner at Butcher & Miller for only three years. She hoped it would impress the management committee of her firm, a difficult task in a firm with 150 partners, particularly if you were in one of the firm’s smaller outposts like Austin. Roberta regularly had lunch with the general counsel of Tranco, Jerry Sweet, to see if Butcher & Miller couldn’t expand the services it provided this manufacturer of conveyer belts and other nuts-and-bolts industrial equipment. They became good friends and Roberta became a patient listener and confidante as Jerry would share his own professional challenges, which, in some respects, were not unlike Roberta’s.

“Can you imagine,” Jerry would whine, “here I am, general counsel of a hundred-million-dollar business and I still have to call headquarters to get permission to attend a seminar! I get no appreciation for anything. Last year we saved the parent millions by settling a number of cases and, instead of a thank you, they cut my budget an additional ten percent.”

“But they do leave you alone to run your own shop,” Roberta consoled Jerry. “You yourself said that on the big issues—selection of counsel, strategy, when to settle—they give you full responsibility.”

“That’s true, but it’s so galling. Everyone around here feels the same way. The parent couldn’t be more hands-off in some respects and then they nitpick the minutiae,” Jerry continued.

“Sounds familiar to me, Jerry. All the home office in Dallas wants to know is how many billable hours I’ve logged . . . and that I am not running up any unreimburseable secretarial overtime. Since you guys won’t pay for the overtime, I’m in a perfect trap. If I don’t get your work done by 5 P.M., I get Dallas or you angry at me.”

“Isn’t the practice of law glamorous,” Jerry responded. “Did any of this occur to you when you were in law school? I’ll bet not. Then you were going to be a zealous advocate on behalf of the downtrodden. Now your big issue is the bureaucracy.”

“Thank goodness for these professional relationships that permit us to commiserate with one another,” Roberta sighed.

It never occurred to Roberta that even that consolation prize would be in jeopardy when she was called by the firm’s ethics partner, David Elliot, a week later.

“I have really good news,” David began, after the usual pleasantries everyone at Butcher & Miller had come to expect from the patient, gracious, and elegantly handsome Mr. Ethics of the firm. “We’ve just been retained by Modern Manufacturing to sue United Amalgamated. This is really big. Antitrust implications. Could involve a dozen associates. Budget’s $150,000 a month, and that’s just for openers.”

Roberta was surprised by David’s uncharacteristic emphasis on money issues. Elliot usually eschewed such mundane considerations and Roberta was particularly struck by the juxtaposition of the budget numbers with the announcement of a case against the parent of her best client. But before she could give voice to her random initial thoughts, David continued, “I’m calling you because the folks at Modern told us they had no problem with our Austin office doing work for Tranco. Actually, they thought it was helpful that we were willing to bring these serious charges even though we represent the wholly owned subsidiary of the defendant. Lent some credibility, they said.”

“But what about Tranco?” Roberta sputtered, now sensing what was coming next.

“What about them,” David stated, as if he were not answering Roberta’s question with a question.

“Can we sue our client’s parent? It makes me uncomfortable. I know you’re Mr. Ethics, but it doesn’t seem right,” Roberta gulped.

“Now, now, my dear,” David sounded ever so slightly patronizing,” of course there’s no problem. I wouldn’t have asked Modern if they had a problem if I thought we had a problem with Tranco. But you can trust me on this one. Let me explain.”

Then followed a ten-minute lecture from David who assured Roberta that “as a courtesy” she ought to call general counsel for Tranco, but that he was sure Tranco would recognize the freedom the Model Rules provided counsel to bring an action adverse to the parent of a client. In one way Roberta was convinced that David was right. But that was more because of the respect she had for him and his articulate and logical approach to the problem than because of the weight of his arguments, for when he was done she still felt sufficiently uneasy that she urged David to join her in calling Jerry Sweet.

“You sound so much more authoritative than I ever will on this issue. If we’re both on the line I think Jerry will understand and, that way, I’ll have the best chance of keeping Tranco happy,” Roberta explained.

“Well, I hardly think that’s necessary given your talent as an advocate, but I’ll be glad to do so,” David replied.

They agreed to call that afternoon, then Roberta got a call from Jerry regarding the Abbott matter, ended up reworking the pretrial memorandum until midnight and it was not until the next day that she was able to find a few minutes to make the call. Roberta went to David’s office and she placed the call on his speakerphone.

“Hi, Jerry. It’s Roberta,” she started.

“You think I don’t recognize your cheery voice, Bobbi? Though I can tell you’ve been sleep-deprived by that pre-trial memo. I can’t believe judges require so much detail. Anything to force a settlement, I suppose. Anyway, what’s up?”

“I’ve got you on the speakerphone because I’m calling with my partner David Elliot. You remember David, I think, from the Christmas party. David’s a former chairman of the ABA Standing Committee on Ethics and is our ethics maven at Butcher & Miller. I asked David to join me so we could share with you some information and then, if you have any concerns, David can respond wearing his professional responsibility hat,” Roberta answered.

“So what is it? Spit it out, Bobbi.”

“Butcher & Miller has been asked . . . ,” Roberta stammered, “I mean, Modern Manufacturing has retained our firm. . . ,” Roberta still couldn’t get a grip. “The defendant is going to be United Amalgamated, well, actually the suit’s already been filed, Jerry. We knew there was no problem because of the rules but we thought you should know anyway. It’s a courtesy call. We’re still going to represent you vigorously, even harder.” Roberta’s hands went cold and she realized she was running off at the mouth.

“Am I hearing you right, Roberta?” Jerry sounded shocked. “Butcher & Miller has brought a lawsuit against our parent? Without asking consent? You’re telling me this after the fact?” Jerry was clearly exercised.

“David’ll explain. But there was no need to tell you in advance. David confirmed that for our firm. You can’t get more authoritative that that.” Roberta was beginning to recover her composure, feeling confident.

“Sure! You guys do something unethical, then get your own partner to confirm it. Sounds fair to me. As fair as suing your own client.”

“Now, now, Jerry. Just calm down,” Roberta thought David was sounding patronizing as he joined the conversation. “You’re surely not arguing that United Amalgamated is our client. We’ve never dealt with anyone from that company. Our bills go to Tranco. They’re paid with Tranco checks. And you’re general counsel of Tranco, not United Amalgamated,” David intoned.

“Well, you’ve certainly done your homework on those details, David, but none of that has anything to do with the fact that United Amalgamated is one integrated conglomerate. We’re just a profit center for our parent. We all get United Amalgamated stock options and U.A. pensions.”

“You’re just wrong about this, Jerry,” David continued, sounding impatient. “United Amalgamated has Tranco set up as a separate subsidiary. If it chooses to limit its liability in this way, it has to be prepared to suffer the consequences,” David summed up.

“I can’t believe what I’m hearing. You are prepared to punish your client for using a perfectly legitimate corporate form. You know very well the reason we are a separate unit is purely historical. Besides, since U.A. has an insurance subsidiary, it must be a separate corporation for regulatory purposes. But none of that makes us any less of an integrated enterprise.”

“How can you say that, Jerry? Really!” It was Roberta’s turn to interject. “You, who spend all your time complaining about how the home office treats you. Sometimes you sound like you’d like to sue United Amalgamated yourself.”

“Look, Bobbi,” Jerry answered. “I have my gripes with them. Just like your gripes with your executive committee; your firm administrator. But that doesn’t mean we’re not all one family. I may hate my old man, but I’d never sue him. Y’know what I mean. Let me ask you a question, David. If I represent Chevrolet, can I sue Oldsmobile?”

“Of course not. They’re both divisions of the same corporation. Suing Oldsmobile is suing your client,” David replied crisply.

“Then the ethics rule you espoused clearly exalts form over substance. We are just as much a part of U.A. as Chevrolet is a part of General Motors. Your just don’t get it, David.”

David ignored Jerry’s General Motors argument and took back the lead. “Perhaps if I explain Model Rule 1.13 to you, Jerry, you will understand. That rule makes it quite clear that when a lawyer represents a corporate client, he or she doesn’t represent the officers, the stockholders, or the directors. Indeed, in some cases you may be forced to sue those constituents in fulfilling your duty to your client. It’s the same here. We represent Tranco, not its stockholder, United Amalgamated.”

“I’m no ethics expert, I admit,” Jerry snapped back, “but that’s too much. Sure, Rule 1.12 or whatever says that in representing a corporation a lawyer shouldn’t make the mistake of confusing the client with these other groups. I worry about that rule all the time as in-house counsel. Everyone thinks I’m his lawyer when, in fact, my client is the corporation, not the plant manager. But that rule is designed to address the situation in which the interest of the constituents and the corporate entity might diverge. In those circumstances, the rule quite correctly states that the lawyer’s duty and loyalty is to the entity, not the constituents. However, here we and our parent have the same interest: not to have U.A. get sued. You can’t take a position directly adverse to the corporate parent of your own client.”

“Well, I hate to rely on our committee’s opinions to prove my point, but I am afraid you leave me no choice.” David sounded like an exasperated professor with a slow student. “Opinion 91-361 held that when one represents a partnership one does not necessarily represent the partners and Opinion 92-365 held the same with respect to a trade association. If you represent the association you do not thereby represent the members of the association.”

Roberta thought David now sounded pompous, but it was only a second until Jerry used that to his advantage. “Held! Your committee held something. Come on. You are not the Supreme Court, you know. Just a bunch of superannuated bar association junkies who knew how to wangle an appointment to the committee.

“And as for your opinions, not having ever heard of them, I still have no trouble distinguishing them. After all, I agree if you represent General Motors you can sue a shareholder of GM. But if there is only one general partner in the partnership, I can’t imagine that the result would not be different. Here you’re suing our only shareholder.” Jerry was obviously pleased with his response and Roberta was beginning to lose confidence in her senior partner.

David continued undaunted: “Well, I hear you. But I’m not buying. There is nothing you can say, Jerry, that will convince me that if A is my client, A’s parent, B, is also my client.” David sought to conclude the discussion.

Jerry was silent for a few moments. David and Roberta stared at each other wondering if the exercise was over. “Pardon me,” Jerry interrupted the too-long silence. “I was just getting out my Model Rules. Gotta admit it’s not my habit to consult them. But I thought I was right. Rule 1.7 says a lawyer cannot undertake a representation that is ‘directly adverse to the interest of another client.’ Even if United Amalgamated is not your client, suing them sure feels like a representation directly adverse to Tranco.”

“Now that’s farfetched,” said Roberta, sounding too snide and knowing it. “What I mean, Jerry, is whatever impact we have on United Amalgamated is, at best, indirect as to Tranco. After all, you’re separate entities.” Roberta felt she had recovered.

“Am I hearing my own lawyer say this? Is this a bad dream? Indirect? It’s about as indirect as if one of your partners were sued for malpractice. We are one enterprise. We have one consolidated set of financial statements that are filed as part of one Report on Form 10-K with the SEC.”

“Now, now, now,” it was David’s turn. “It’s one thing if a lawyer represents a parent and sues the subsidiary. I can see why the parent would object. But the reverse can’t be true. Why does the sub care if I sue the parent?”

“You may understand ethics, though I have my doubts now,” Jerry responded, “but you sure don’t understand business enterprises. When United Amalgamated sneezes, we get chills. Subs are totally dependent on the financial and regulatory health of the parent. If the parent’s stock falls, all our options are worthless and it’s harder to recruit new employees. If the parent’s credit rating is downgraded, it’s harder for us to borrow. Our ability to invest in new plant and equipment is totally dependent on the whim of our parent—if it lets us keep earnings or borrow or lends us money we can proceed. If not, we don’t.” Jerry was not letting go. If anything, he was rising to the challenge.

Roberta thought she had an idea. “Look, all those points just suggest that if the lawyer takes a position adverse to the parent that is really serious, like it might affect the price of the stock, them it’s a conflict. But just a regular lawsuit shouldn’t count.”

“Sounds like a dangerous path to me,” Jerry was growing impatient. “If you introduce that concept on suits against a parent, it will only be a few years before you’ll say that it’s ok to sue your own client if it doesn’t hurt too much. I don’t know what the world is coming to, but when I was at Caldwell & Moore we were taught you don’t take any position adverse to your client. It didn’t matter if it was minor. It was a question of loyalty and it still is here at Tranco. That’s for sure.”

Jerry was now sounding indignant and a bit self-righteous. Roberta was in a panic. This had not gone well at all. David’s arguments had fallen flat when presented to a worthy adversary. As she looked across at her revered colleague he appeared more old than distinguished, more troubled than confident. Roberta was ready to throw in the towel, apologize to Jerry for imposing on him, and graciously agree to abandon the case against U.A. As the thought occurred to her, she was already feeling better, knowing that they would be doing the right thing.

“Well then, fire us, Jerry, if you don’t agree,” said David, shattering Roberta’s ruminations. “You’re certainly free to dismiss us if you don’t agree with our ethics.” Roberta glared at David. What was he doing? Had he gone mad? This client was Roberta’s future.

“Fire you? I should say not,” Jerry interjected. “Roberta’s done a bang-up job on this case. She’s an outstanding litigator and we are but weeks from trial. If she weren’t such a star, I still wouldn’t switch now. No one could get up to speed in such a short period of time. No way! I’m not going to solve your problem by replacing Butcher & Miller as counsel. So just go back to your salivating partners, Mr. Ethics, and tell them if you persist in this suit against United Amalgamated, the motion to disqualify will be in the return post and, after it’s granted, we’ll make sure every reader of the American Lawyer knows how you treat your clients!”

With the harsh click of Jerry hanging up rasping over the speakerphone, Roberta looked at David with a mixture of anger and dismay. Whichever way this proceeded, a satisfactory solution would elude Butcher & Miller and Roberta Lynn. Perhaps writing the unfortunate tale for the local bar association magazine would at least alert others in the profession to the dangers that lurked when one attempted to sue the parent of one’s client.

Universal City Studios, Inc. v. Reimerdes

98 F. Supp. 2d 449 (S.D.N.Y. 2000)

KAPLAN, District Judge.

This is an action by major motion picture studios, including Time Warner Entertainment Company L.P. (“Time Warner”), pursuant to the Digital Millenium Copyright Act1 to enjoin defendants from posting on Internet web sites a computer program called DeCSS, which allegedly defeats an encryption system used by plaintiffs on digital versatile disks (DVDs) containing their copyrighted motion pictures. The matter now is before the Court on Time Warner’s motion to disqualify defendants’ new counsel on the ground that these attorneys currently are representing Time Warner in another case.

FACTS

Prior Proceedings in this Action

Shortly after the commencement of this action, plaintiffs moved for a preliminary injunction. . . . The motion was granted. . . . Although the Court offered the defendants an immediate trial, that offer was declined and the case became inactive for a time. Indeed, the original defendants other than Eric Corley settled with plaintiffs.

The Court conducted a Rule 16 conference on March 20, 2000 at which Martin Garbus, Esq. of Frankfurt, Garbus, Klein & Selz, P.C. appeared for the first time on behalf of Corley. After conferring with counsel, the Court fixed a schedule and a trial date. Plaintiffs raised no objection to the Frankfurt firm’s appearance.

On April 5, 2000, plaintiffs moved to expand the preliminary injunction to restrain defendants not only from making the offending computer program available on their web sites, but from linking to other web sites on which the program remains available. Three weeks later, plaintiff Time Warner moved to disqualify defendants’ new counsel on the ground that he simultaneously is representing it in another action.

At present, the parties are engaged in expedited discovery. Trial is scheduled for July 17, 2000.

The Other Action

The source of the Frankfurt firm’s alleged conflict is another case pending in this Court, Scholastic, Inc. v. Stouffer, which relates to the popular Harry Potter books. The books were written by J.K. Rowling and published by Scholastic, Inc. (“Scholastic”). Time Warner is the exclusive owner of, inter alia, all copyrights, trademarks, and exploitation rights in the first four Harry Potter books. It has spent millions of dollars registering and protecting various trademarks and indicia of origin from these books, including the term and mark “Muggles.” Scholastic is merely a licensee of certain U.S. publishing rights under rights reserved to Rowland.

In or about August 1999, Rowling, Scholastic and Time Warner received a claim from Nancy Stouffer, who purported to own the copyright and trademark in the term “Muggles.”. . . Time Warner and the others retained the Frankfurt firm in connection with the claim in or about September 1999.

In early November, 1999, . . . Scholastic, Rowling and Time Warner decided to commence a declaratory judgment action against Stouffer. . . . Time Warner and Scholastic agreed that Scholastic’s outside litigation counsel, the Frankfurt firm, would handle the Stouffer case and that Scholastic would be responsible for paying its fees. . . .

On or about April 12, 2000, a Time Warner in-house attorney telephoned the Frankfurt partner responsible for the Stouffer lawsuit, Edward Rosenthal, to discuss the firm’s conflict of interest. Two days later, Mr. Rosenthal advised Time Warner that he had reviewed the two matters and concluded that there was no conflict. Time Warner disagreed and asked that the firm withdraw in this case. Nearly a week later, Mr. Rosenthal wrote Time Warner, stating that the Frankfurt firm did not believe that there was “any disqualifiable conflict created by [its] representation” of defendant Corley in this action and its representation of Time Warner in Stouffer because the two cases involve entirely different issues. He suggested that Time Warner retain separate counsel in Stouffer if it remained concerned.

Discussion

Attorneys practicing in this Court must adhere to the Code of Professional Responsibility adopted by the Appellate Division of the New York Supreme Court. Canon 5 of the Code states that “[a] lawyer should exercise independent professional judgment on behalf of a client,” and Disciplinary Rule DR 5-105 proscribes a lawyer from representing a client if that representation is of interests differing from or adverse to those of another existing client.

In Cinema 5, Ltd. v. Cinerama, Inc.,16 the Second Circuit held that it is improper per se for an attorney to participate in a lawsuit against his or her own client in a situation in which the lawyer has traditional attorney-client relationships with both clients.17 More recently, the circuit “has established alternative guidelines for a district court to follow... depending on the particular facts of the case.”

Plaintiff’s counsel was a partner of two separate firms—one of which represented Cinema 5, Ltd. in the matter before the court, the other which represented Cinerama in an unrelated matter. There was no question that plaintiff’s counsel—or his firm—as directly representing both plaintiff and defendant simultaneously.

This more flexible approach stems from Glueck v. Jonathan Logan, Inc.,19 where the circuit faced the question whether a law firm’s suit against a member of an association which it represented implicated the standard of Cinema 5. The court framed the inquiry as “whether there exist sufficient aspects of an attorney-client relationship for purposes of triggering inquiry into the potential conflict involved.”20 The court answered this question in the negative, holding that (1) the association member was a client only in a vicarious sense, and (2) the “risks against which Canon 5 guards will not inevitably arise” in such a situation. In those situations, a standard less stringent than Cinema 5’s per se test applies.

This Court built upon Cinema 5 and Glueck in Commercial Union Insurance Co. v. Marco International Corp.,22 a case presenting the question whether an insurance company’s longstanding counsel was disqualified from representing the carrier in coverage litigation with its insured because it simultaneously was representing the insured, as a nominal plaintiff, in bringing a subrogation claim to recover for the benefit of the carrier a loss for which the carrier already had indemnified its insured. The Court examined the relationships among the insured, the carrier and the attorneys. It found that the insured was obliged to assign to the carrier its right to prosecute and recover on any claim against third parties for the loss on which the carrier made payment. Thus, the insured had no significant economic or other interest in the subrogation case. Moreover, in light of the provisions of the policy, the insured had no role in selecting, paying or controlling the actions of counsel in pursuing that action. In consequence, the Court held that the lawyers’ client in the subrogation case in substance was the carrier, not the insured in whose name the case was brought and refused to disqualify counsel. . . .

Unlike the insured in Commercial Union, Time Warner has substantial interests at stake in the Stouffer case. It appears, in fact, that its interests there substantially exceed those of either Scholastic or Rowling. If Stouffer were to prevail in her contention that she owns the copyright and trademark in “Muggles,” the value of Time Warner’s film and ancillary merchandising rights in the Harry Potter books would be impaired. Indeed, the complaint in Stouffer alleges that Time Warner currently is developing a theatrical motion picture referring to the imaginary world created by Rowling in the Harry Potter books and that all of the plaintiffs in the Stouffer case have plans for merchandising projects intended to build on the books. Moreover, while the extent to which it has participated in the Stouffer case thus far appears to have been limited, Time Warner house counsel have been provided drafts of legal papers in advance of filing and have the right to control the actions of the Frankfurt firm as its counsel. This situation is quite distinct from that in Commercial Union, where the insured had assigned all of its rights to the carrier and was obliged to cooperate with the carrier’s assertion of the subrogation claim. Thus, Time Warner, unlike the insured in Commercial Union, is party to a real attorney-client relationship with the Frankfurt firm. The fact that it agreed to use Scholastic’s litigation counsel in Stouffer and, indeed, that there may be little love lost between Time Warner and Mr. Garbus by virtue of events gone by cannot detract from this fact. When the Frankfurt firm agreed to represent Time Warner along with Scholastic and Ms. Rowling, it surrendered the right to represent another client in litigation against any of them.

The fact that the Frankfurt firm has responded to the motion to disqualify in part by moving in Stouffer for leave to withdraw as counsel for Time Warner is of no assistance to it. “It is . . . established law that an attorney cannot avoid disqualification under the Cinema 5 rule merely by ‘firing’ the disfavored client, dropping the client like a hot potato, and transforming a continuing relationship to a former relationship by way of client abandonment.” Indeed, the offense inherent in taking on the conflicting representation is compounded by seeking to “fire” the client in pursuit of the attorney’s interest in taking on a new, more attractive representation. If, as one judge has written, “the act of suing one’s client is a ‘dramatic form of disloyalty,’” what might be said of trying to drop the first client in an effort to free the attorney to pursue his or her self-interest in taking on a newer and more attractive professional engagement?

In response to these considerations, the Frankfurt firm has submitted a declaration of Professor Charles W. Wolfram, who contends that Time Warner is a “non-primary” or “accommodation” client, that only “primary” clients may seek disqualification of counsel afflicted with conflicts, and in any case that a lawyer representing a non-primary client “can drop the accommodation client (like a hot potato, or otherwise) and file suit against the former accommodation client.” He relies principally on Allegaert v. Perot27 and the proposed Restatement. With respect, this Court disagrees.

It is worth noting at the outset that Professor Wolfram does not seek to defend the proposition that the Frankfurt firm acted properly in taking on defendants in a case brought against them by Time Warner, among others, while simultaneously representing Time Warner. Rather, his point is limited to whether disqualification at the behest of an accommodation client is an appropriate remedy in such a situation. Indeed, the Restatement upon which he relies makes plain that the firm’s action was not appropriate.28
 Second, Professor Wolfram’s conclusion that Time Warner is a non-primary or accommodation client rests on a series of factual assumptions—that Time Warner must have understood that the Frankfurt firm’s ultimate allegiance is to Scholastic in the event of a conflict between Time Warner and Scholastic, that Time Warner “could not reasonably expect that the law firm would keep any information of interest to [Scholastic] confidential from it,” that Time Warner has no economic stake in the Stouffer case because “(as I assume) its interests [are] fully protected pursuant to its contractual arrangements for indemnification with either or both of Ms. Rowling and Scholastic,” that Time Warner was named as a plaintiff in Stouffer only at the direction of Scholastic, that Time Warner “plays no part in controlling the activities” of the lawyers, and that Time Warner’s minor role in the case “was dictated entirely by considerations of the ultimate success of” Scholastic and Ms. Rowling. These assumptions, however, are demonstrably wrong (e.g., the assumption that Time Warner has no economic stake in the case), unproved, or are unwarranted inferences drawn from assertions made by the Frankfurt firm. The fact, for example, that Time Warner’s house counsel have not commented on drafts of legal papers provided to them in advance of filing does not show that Time Warner “plays no part in controlling” the firm’s actions. As noted earlier, it may reflect nothing more than satisfaction with the work product. And surely this record, unlike that in Commercial Union, does not justify the conclusion that Scholastic is contractually entitled to control the Stouffer litigation by virtue of an assignment to it of Time Warner’s interests.

Finally, even if the facts warranted the conclusion that Time Warner is an accommodation client in Stouffer in the sense that Professor Wolfram uses the term, the Court rejects his contention that the Frankfurt firm is entitled, without Time Warner’s consent, to drop it “like a hot potato, or otherwise” simply because it has found a case more to its liking. Allegaert involved a different situation entirely. The law firms sought to be disqualified there from suing the bankruptcy estate of duPont Walston Incorporation (“Walston”) formerly had represented both their regular clients and Walston, with whom their regular clients then were aligned in something akin to a joint venture, in a derivative suit challenging the alignment. The Circuit affirmed the district court order declining to disqualify the law firms on the ground that Walston, in view of the “joint venture” in which it was engaged with the law firms’ regular clients, could not reasonably have believed that any information they gave to the lawyers in the course of the derivative suit would be withheld from the regular clients. The case therefore involved the question whether the lawyers were disabled from suing a former client by virtue of Canon 4’s requirement that the lawyer preserve client confidences. The Circuit held only that Canon 4 is not implicated where there could have been no confidences to begin with. But that is a far cry from saying that a lawyer in an existing relationship simply may fire a client for the lawyer’s own advantage, a matter that implicates Canon 5’s requirement of the lawyer’s obligation of utmost fidelity to the client. Thus, the Court concludes that the Frankfurt firm is acting improperly in seeking to represent defendants here despite its representation of Time Warner in Stouffer. That, however, does not necessarily mean that it should be disqualified.

Disqualification motions are subject to abuse for tactical purposes. They may require sometimes complex satellite litigation extraneous to the case before the court. Disqualification also deprives a client of counsel of its choice. Moreover, professional disciplinary bodies, including the Grievance Committee of this Court, are available to police the behavior of counsel. Accordingly, the Second Circuit has made clear that disqualification is appropriate only if a violation of the Code of Professional Responsibility gives rise to a significant risk of trial taint. . . . That is to say, disqualification for an alleged conflict of interest is appropriate only if there is a significant risk that the conflict will affect the attorney’s ability to represent his or her client with vigor or if the attorney is in a position to use privileged information acquired in the representation of a client against that client in another matter.

There is substantial reason to believe that the motion to disqualify the Frankfurt firm is motivated at least partly by tactical considerations. Time Warner knew of the conflict as early as March 14 but did not even raise the issue with the firm until April 12, well after a scheduling order was entered and more than a week after plaintiffs had moved to expand the preliminary injunction. Plaintiffs have been pressing for, and recently obtained, an acceleration of the trial in this action and thus stand to gain by forcing defendants to find and educate new counsel. Moreover, Time Warner’s belated objection to the Frankfurt firm’s appearance here comes against a background of considerable apparent animosity between Martin Garbus, Esq. of the Frankfurt firm and Time Warner.

The view that the motion is tactically motivated, at least in part, draws support from the fact that Time Warner has made no effort to show that its interests either in this case or in Stouffer would be affected adversely by the Frankfurt firm’s conflict. There is no suggestion that the Frankfurt firm is privy to any Time Warner secrets by virtue of the Stouffer representation that could be used to its disadvantage here. There is no suggestion that the firm’s representation of Time Warner in Stouffer would suffer, which seems unlikely in view of the firm’s long standing relationship with Scholastic and the substantial congruence of Time Warner’s interests there with those of Scholastic. In short, Time Warner has failed to establish any material risk that it would be prejudiced inappropriately by allowing the Frankfurt firm to continue in this litigation notwithstanding its role in the Stouffer case. Moreover, defendants here certainly do not object to Frankfurt’s representation of them notwithstanding its obligations to Time Warner in Stouffer.

CONCLUSION

The situation before the Court is troublesome. The lawyers’ breach of ethics cannot reasonably be minimized. Even acknowledging that the Frankfurt firm, in consequence of sloppy conflict checking procedures, appears to have agreed to take on this case without realizing that doing so would be improper, its insistence on proceeding once it learned of the conflict was improper. In other circumstances, the Court well might disqualify it. But there are substantial factors pointing to a contrary result. There is no real risk of tainting the trial or, putting it another way, of prejudicing Time Warner absent disqualification. Disqualification at this stage would prejudice defendants in that they would be forced either to find and educate new counsel for an important trial that now is less than two months away or seek an adjournment and thus perhaps prolong the duration of the preliminary injunction. Time Warner sat on its hands for too long to have substantial claims on the Court’s exercise of its discretion.

Accordingly, the motion to disqualify defendants’ counsel is denied. The proper place for this controversy is in the appropriate professional disciplinary body. . . .

New York State Bar Opinion 736 (2001)

New York State Bar Association Committee on Professional Ethics

Questions

May an attorney engaged in matrimonial mediation draft and file a separation agreement and divorce papers that incorporate terms agreed upon by the marital parties in the course of the mediation?

Opinion

As we have recognized in the past, a lawyer who serves as a mediator to assist in the resolution of a possible dispute does not “represent” either party as a client for purposes of the conflict-of-interest rules and other rules governing the lawyer-client relationship. Therefore, even in many situations where a lawyer could not properly represent two clients with differing interests, the lawyer may serve them both as a mediator. This is true in matrimonial as well as other legal contexts. In N.Y. State 258 (1972), although we concluded that a lawyer may not jointly represent the spouses in a divorce proceeding, we also observed, “A lawyer approached by husband and wife in a matrimonial matter and asked to represent both, may . . . properly undertake to serve as a mediator or arbitrator.” Accord N.Y. City 80-23 (1981).

This is not to say that all matrimonial disputes are appropriate candidates for mediation. Matrimonial mediation may be undertaken in many circumstances, but in some circumstances, . . . the complex and conflicting interests involved in a particular matrimonial dispute, the difficult legal issues involved, the subtle legal ramifications of particular resolutions, and the inequality in bargaining power resulting from differences in the personalities or sophistication of the parties make it virtually impossible to achieve a just result free from later recriminations or bias or malpractice, unless both parties are represented by separate counsel. In the latter circumstances, informing the parties that the lawyer “represents” neither party and obtaining their consent, even after a full explanation of the risks, may not be meaningful; the distinction between representing both parties and not representing either, in such circumstances, may be illusory.

Thus, there will be situations where the lawyer-mediator must not initially undertake, or must thereafter end, the mediation because a party’s interest cannot fairly be protected without obtaining independent legal advice, or because a party needs a lawyer’s assistance to protect against overreaching. However, the fact that the parties may begin with differing interests that would preclude a joint representation does not, in and by itself, foreclose the possibility of mediation.

The question now before us is whether, at the conclusion of any mediation, having assisted the parties in achieving the general terms of a settlement (which the lawyer-mediator would typically outline in a document), the lawyer-mediator may then proceed to represent the parties and draft and file legal documents on their behalf—in particular, the separation agreement and divorce papers. At that point, of course, the lawyer would be representing two clients who expect to become facial adversaries in a matrimonial litigation, and the representation would be subject to DR 5-105(A) and (C), which address the joint representation of clients with differing interests. . . .

. . . Thus, as we recognized in Opinion 258 in the matrimonial context in particular, a lawyer who serves as mediator in a matrimonial dispute may not later represent one party against the other if the dispute is not successfully resolved in mediation. We do not believe, however, that it is categorically improper for a lawyer, after successfully concluding a mediation, to represent both parties to the mediation with the consent of each, if there is no longer a “dispute” between them.

As to whether a lawyer-mediator—or, for that matter, any other lawyer—may represent parties to a divorce for the limited purpose of drafting and filing a settlement agreement and divorce papers, or whether such a joint representation is categorically forbidden by DR 5-105(A) and (C), we turn first to Opinion 258, where we opined:

It would be improper for a lawyer to represent both husband and wife at any stage of a marital problem, even with full disclosure and informed consent of both parties. The likelihood of prejudice is so great in this type of matter as to make impossible adequate representation of both spouses, even where the separation is “friendly” and the divorce uncontested.

We reasoned that dual representation would never satisfy the then “obviousness” test of DR 5-105(C)1 because of the “substantial likelihood of prejudice or professional conflict of interest in every matrimonial problem.”

We now modify our previous view. . . . [B]ecause there will be occasions when a “disinterested lawyer” would believe that the lawyer-mediator can competently represent the interests of each spouse by preparing and filing the settlement agreement and divorce papers, we reject the dictate of Opinion 258 that the joint representation is per se impermissible in any and all circumstances.

We remain convinced, however, that in the generality of cases, even if the spouses agree on the broad outlines of a settlement at the conclusion of the mediation, a disinterested lawyer will not be able to conclude that he or she can competently represent the interests of each spouse. Although there is general agreement on broad settlement terms, many particulars may remain to be worked out in the course of drafting a settlement agreement. Even with respect to the terms on which there appears to be agreement, one or both spouses may benefit from a disinterested lawyer’s advice as to whether the agreement meets with the spouse’s legitimate objectives and what other procedural alternatives may be available to achieve more favorable terms. One or both spouses may thus benefit from a disinterested lawyer’s advice as to (1) his or her legal options, (2) how the settlement terms will or will not meet the client’s interests, and (3) alternative ways to fashion a settlement agreement. Likewise, one or both may benefit from the assistance of a disinterested lawyer in negotiating the terms and/or thereafter drafting the terms.

In short, under the disinterested lawyer test of DR 5-105(C), the lawyer may not represent both spouses unless the lawyer objectively concludes that, in the particular case, the parties are firmly committed to the terms arrived at in mediation, the terms are faithful to both spouses’ objectives and consistent with their legal rights, there are no remaining points of contention, and the lawyer can competently fashion the settlement agreement and divorce documents. In those circumstances, the per se ban of N.Y. State 258 should be relaxed to permit spouses to avoid the expense incident to separate representation and permit them to consummate a truly consensual parting, provided both spouses consent to the representation after full disclosure of the implications of the simultaneous representation and the advantages and risks involved.2
Because the “disinterested lawyer” test cannot easily be met, the lawyer-mediator may not prepare and file a settlement agreement and divorce papers after the conclusion of the mediation as a matter of regular practice on behalf of spouses who are otherwise unrepresented.3 Nor may the lawyer-mediator, in advertising, a retainer agreement, or other communications with potential clients, state or imply that, in the ordinary course, the lawyer will routinely prepare and file the divorce papers after the mediation is completed. The likelihood that joint representation will satisfy the standard of DR 5-105(C) is so uncertain prior to the start of the mediation that it would be misleading for the lawyer to indicate that preparing and filing the divorce papers for the spouses is part of the lawyer’s standard practice.

In reaching our conclusion, we are not unmindful of the decision in Levine v. Levine, 436 N.E.2d 476 (N.Y. 1982), in which the Court of Appeals held that the mere fact that a separation agreement was prepared by one attorney representing both husband and wife was not sufficient, “in and of itself, to establish overreaching requiring a rescission of the agreement.” In Levine, after a non-jury trial, the trial court “found no evidence of coercion, undue influence or overreaching practiced by the husband,” and made specific factual findings “that the agreement was fair” and “that the attorney had ‘managed to preserve neutrality’ throughout his joint representation of the couple.” Under those circumstances, while acknowledging that “the potential conflict of interest inherent in such joint representation suggests that the husband and wife should retain separate counsel,” the Court of Appeals stated that “the parties have an absolute right to be represented by the same attorney provided ‘there has been full disclosure between the parties, not only of all relevant facts but also of their contextual significance, and there has been an absence of inequitable conduct or other infirmity which might vitiate the execution of the agreement.’ ”

Although the Court’s reference to the parties’ “absolute right to be represented by the same attorney” might be read to supersede DR 5-105(A) and (C), we do not believe that was the Court’s intention. We are not aware of any published decisions since 1982, when the Court decided Levine, that hold, on the basis of the Court’s dicta, that a lawyer may represent spouses jointly in divorce proceedings even when the representation would otherwise be forbidden by DR 5-105(C) because a disinterested lawyer would not believe that the lawyer can competently represent the interests of each. Further, we note that, in Levine, the Court did not explicitly address the propriety of the joint representation under the disciplinary rules. Rather, the question before the Court was whether a court would grant the extraordinary remedy of rescission on a particular set of facts. The answer did not turn on whether or not the lawyer properly undertook the representation. Even if, after the representation has come to an end, a court in full possession of all relevant facts concludes that there was “an absence of inequitable conduct or other infirmity which might vitiate the execution of the agreement,” it may nevertheless have been improper to undertake the representation at the outset, in light of the facts then known to the lawyer and the risk that one or both spouses would be disadvantaged by the lack of independent counsel.

Finally, we note that, in cases where it is permissible for the lawyer-mediator to draft and file divorce papers, if the lawyer does not make a formal appearance in the divorce proceeding, the lawyer must ensure that his or her role is disclosed to the court. Otherwise, there is a risk that the court will be misled to believe that the papers were prepared by the parties themselves, and, further, the court will not know which lawyer is responsible in the event it has concerns about the preparation and contents of the legal documents.

CONCLUSION

An attorney-mediator may prepare divorce documents incorporating a mutually acceptable separation agreement and represent both parties only in those cases where mediation has proven entirely successful, the parties are fully informed, no contested issues remain, and the attorney-mediator satisfies the “disinterested lawyer” test of DR 5-105(C).

Matter of Disciplinary Proceedings Against Wildermuth

416 N.W.2d 607 (Wis. 1987)

PER CURIAM . . .

Following a disciplinary hearing, the referee made the following findings of fact. In 1980, Mr. and Mrs. Grabowski, long-standing clients of Attorney Wildermuth, sold their tavern business on land contract to a Mr. King and his minor son. Attorney Wildermuth represented both the sellers and the buyers in that transaction and at the time knew that the Grabowskis were liable on two notes, totaling approximately $7800, secured by mortgages on the property.

Shortly after that closing, the Grabowskis left the state, and throughout 1981 and early 1982 Attorney Wildermuth continued to represent them, assisting them in their making mortgage payments, dealing with the mortgagees concerning delinquent payments and collecting payments from the vendees on the land contract.

In the spring of 1981, the Kings agreed to sell their interest in the land contract to Mr. and Mrs. Jones. Mr. King and Mr. Jones asked Attorney Wildermuth to represent both of them in arranging to transfer the land contract interest, the assets of the tavern business and the liquor license. Attorney Wildermuth informed them of the potential conflict of interest inherent in the dual representation and indicated the desirability that they retain separate counsel. He stated that he would have to withdraw from representing either of them in the event any dispute between them arose, and he told them he had represented the Grabowskis and had drafted the land contract itself. He also informed them of the mortgages on the property, as well as the Grabowski’s responsibility to make payments on the underlying notes.

Following that disclosure, Mr. King and Mr. Jones, who had been authorized by Mrs. Jones to act on her behalf in arranging the transaction, consented to the dual representation. Subsequently, after talking with Mr. King and Mr. Jones and expressing some uncertainty, Mrs. Jones agreed to Attorney Wildermuth’s representation of both sides in the assignment transaction.

At the closing held May 1, 1981, Attorney Wildermuth told the parties of their differing interests in the transaction and suggested they each consider retaining their own attorney. Although this was the first time Mrs. Jones met with Attorney Wildermuth, he did not mention the existence of the mortgages on the property. Attorney Wildermuth was not then aware that the Grabowskis had failed to make the required mortgage payments for the months of March, April and May of 1981, nor had he attempted to ascertain the status of the mortgage loans. He had not caused the abstract to the property to be continued to date of closing and had neither been asked for nor gave an opinion on title to the Joneses. Also, Attorney Wildermuth had not sought the appointment of a guardian ad litem to represent Mr. King’s son, who he knew was still a minor. Following the closing, Attorney Wildermuth did not record the assignment of the land contract.

Some time between June 5 and June 15, 1981, Attorney Wildermuth learned of the Grabowskis’ delinquency on the mortgage notes. The Grabowskis had sent him a blank check to make the delinquent payments, which totaled $654.25, but that check was subsequently dishonored for insufficient funds. The mortgagee then brought a foreclosure action and Attorney Wildermuth appeared on behalf of the Grabowskis; the Joneses, however, were not named parties in that action. Attorney Wildermuth never told the Joneses of the Grabowskis’ delinquency in making mortgage payments, even though he had on a number of occasions called to urge them to make payments on the land contract; neither did he inform them of the foreclosure action. . . .

In December, 1981 the Joneses retained other counsel to represent them in matters concerning the property and the following January Attorney Wildermuth discussed with that attorney the possibility of the Joneses’ buying the Grabowskis’ interest for $16,000. Prior to that time, Attorney Wildermuth had not told either the Joneses or their attorney that the Grabowskis had wanted to sell their interest. The Joneses did not purchase the interest; subsequently, after the balance due on the land contract had been paid, the business was closed.

On the basis of these facts, the referee found that Attorney Wildermuth’s representation of the Joneses terminated the day of closing....

The referee erred in finding that Attorney Wildermuth’s representation of the Joneses terminated upon completion of the closing. His professional obligation to the Joneses survived that closing. In order to protect the Joneses’ newly acquired interest in the property, Attorney Wildermuth had a duty to record the assignment of the land contract, which he never did. He also had a duty to inform the Joneses of facts coming to his attention which, had they been known at the time of closing, would likely have affected the outcome of the transaction. Here, that was the fact that at the time of the closing, the Grabowskis were in default on the mortgage notes. Attorney Wildermuth did not learn of that delinquency until six weeks after closing, but he never informed the Joneses of the fact, despite his continued contact with them to have them make payments under the land contract. . . .

We find it unnecessary to determine whether the advice Attorney Wildermuth gave to the Joneses concerning multiple representation problems was sufficient. . . . Upon discovery, albeit after the closing, of the Grabowskis’ delinquency on the mortgage notes, it became obvious that Attorney Wildermuth could not adequately represent the interest of the Grabowskis and the interest of the Joneses simultaneously. As his professional obligation to the Joneses extended beyond the closing, Attorney Wildermuth’s continuing to act in the matter was proscribed by SCR 20.28(2) (1986), which prohibits a lawyer from continuing multiple employment “if the exercise of the lawyer’s independent professional judgment on behalf of a client will be or is likely to be adversely affected by the lawyer’s representation of another client. . . . ” We note that the revised rule in this regard, to become effective January 1, 1988, requires client consent in writing after consultation if the representation of that client will be directly adverse to another client or may be materially limited by the lawyer’s responsibilities to another client or to a third person or by the lawyer’s own interest, but the rule does not require that the consultation itself be in writing. Because the revised rule requires a writing in any event, it would be good practice for a lawyer to establish compliance with the rule’s disclosure requirement by giving the required consultation in writing and having the client give consent to the representation in the same writing. . . .

. . . [W]e determine that a 60-day suspension of Attorney Wildermuth’s license to practice law is appropriate discipline. His clients, the Joneses, had a right to rely on him to represent their interests in the transaction and to inform them in the event the interests of his other clients in the matter adversely affected theirs. Not only did he fail to protect the Joneses after learning of the Grabowskis’ default on the mortgage notes, but he also failed to give them the information necessary to act on their own to protect their interests. . . .

In re Rules of Professional Conduct

2 P.3d 806 (Mont. 2000)

Justice W. William LEAPHART delivered the opinion of the Court. . . .

FACTUAL AND PROCEDURAL BACKGROUND

P5 In June, 1985 we adopted the Rules of Professional Conduct “as rules governing the conduct of persons admitted to practice law before this Court and all state courts in the State of Montana.” In November, 1998 Petitioners filed an application for original jurisdiction and declaratory relief. Petitioners requested a declaratory ruling on two issues: 1. May an attorney licensed to practice law in Montana, or admitted pro hac vice, agree to abide by an insurer’s billing and practice rules which impose conditions limiting or directing the scope and extent of the representation of his or her client, the insured? 2. May an attorney licensed to practice law in Montana, or admitted pro hac vice, be required to submit detailed descriptions of professional services to outside persons or entities without first obtaining the informed consent of his or her client and do so without violating client confidentiality?

P6 We accepted original jurisdiction. We ordered that Petitioners identify insurers doing business in Montana whom they sought to have bound by this Court’s determination of the issues, that the insurers (Respondents) file copies of the billing rules that they enforce in Montana, directly or through an auditing agency. . . .

DISCUSSION . . .

P9 We have a constitutional mandate to fashion and interpret the Rules of Professional Conduct. See Article VII, Section 2 of Montana’s Constitution, providing that “[the supreme court] may make rules governing appellate procedure, practice and procedure for all other courts, admission to the bar and the conduct of its members.” Art. VII, Sec. 2(3), Mont. Const. Further, whether insurers’ billing and practice rules conflict with the Rules of Professional Conduct is a question of law that requires no evidentiary hearing. . . .

P11 1. May an attorney licensed to practice law in Montana, or admitted pro hac vice, agree to abide by an insurer’s billing and practice rules which impose conditions limiting or directing the scope and extent of the representation of his or her client, the insured?

P12 In addressing this issue, there are several Rules of Professional Conduct that we keep in mind. [The court cites MR 1.1, 1.8 (f), 2.1 and 5.4(c).]

P16 In the present case, the parties do not dispute that insurers’ billing and practice rules typically “impose conditions [upon an attorney appointed by an insurer to represent an insured] limiting or directing the scope and extent of the representation of his or her client.” The Petitioners have focused on the requirement of prior approval in insurers’ billing and practice rules. We therefore address that condition of representation while recognizing that other conditions limiting or directing the scope and extent of representation of a client may also implicate the Rules of Professional Conduct.

P17 As a representative set of litigation guidelines, we briefly consider the guidelines submitted by the St. Paul Companies (hereafter, St. Paul). The declared policy of St. Paul’s Litigation Management Plan (hereafter, the Plan) is to “provide a systematic and appropriate defense for St. Paul and its insureds, and to vigorously defend nonmeritorious claims and claims where the demands are excessive.”

P18 St. Paul promotes a “team” approach to litigation in which each member has distinct responsibilities. The claim professional is “responsible for disposition of claims, whether in suit or not. We expect the St. Paul claim professional to take the lead in initiating settlement negotiations. . . . We also expect the claim professional to have significant input into development of the litigation strategy (i.e., settle or try).” The Plan also “recognizes that defense counsel’s primary responsibility and obligation are to protect and further the interests of the insured in the conduct of the litigation. Our goal is to cooperate with the insured and defense counsel to achieve the best result possible.”

P19 However, the Plan states that “motion practice, discovery and research are items that have historically caused us some concern and which we plan to monitor closely. While we foresee very few differences of opinion, we require that defense counsel secure the consent of the claim professional prior to scheduling depositions, undertaking research, employing experts or preparing motions.”

P20 Thus, the Plan expressly requires prior approval before a defense attorney may undertake to schedule depositions, conduct research, employ experts, or prepare motions. The Plan concludes that “we understand that any conflicts between the St. Paul Litigation Management Plan and the exercise of your independent judgment to protect the interests of the insured must be resolved in favor of the insured. We expect, however, to be given an opportunity to resolve any such conflicts with you before you take any action that is in substantial contravention of the Plan.”

A. Whether Montana has recognized the dual representation doctrine under the Montana Rules of Professional Conduct.

P21 Petitioners assert that the insured is the sole client of a defense attorney appointed by an insurer to represent an insured pursuant to an insurance policy (hereafter, defense counsel) and that a requirement of prior approval in insurance billing and practice rules impermissibly interferes with a defense counsel’s exercise of his independent judgment and his duty of undivided loyalty to his client. Petitioners argue that because the relationship of insurer and insured is permeated with potential conflicts, they cannot be co-clients of defense counsel.

P22 Respondents argue that under Montana law, the rule is that in the absence of a real conflict, the insurer and insured are dual clients of defense counsel. From this fundamental premise, Respondents argue that as a co-client of defense counsel, the insurer may require pre-approval of attorney activities to assure adequate consultation. Respondents argue further that defense counsel must abide by a client’s decisions about the objectives of representation and that defense counsel are obliged to consult with a client about the means for the objectives of representation. Respondents also argue that under Montana law, an insurer is vicariously liable for the conduct of defense counsel and that an insurer’s control of litigation justifies holding an insurer vicariously liable for the conduct of defense counsel....

B. Whether insurers and insureds are co-clients under Montana’s Rules of Professional Conduct. . . .

P37 Respondents argue vigorously that the interests of an insurer and an insured usually coincide and that most litigation is settled within an insured’s coverage limits. These arguments gloss over the stark reality that the relationship between an insurer and insured is permeated with potential conflicts. . . . In cases where an insured’s exposure exceeds his insurance coverage, where the insurer provides a defense subject to a reservation of rights, and where an insurer’s obligation to indemnify its insured may be excused because of a policy defense, there are potential conflicts of interest.

P38 We reject Respondents’ implicit premise that the Rules of Professional Conduct need not apply when the interests of insurers and insureds coincide. The Rules of Professional Conduct have application in all cases involving attorneys and clients. Moreover, whether the interests of insurers and insureds coincide can best be determined with the perfect clarity of hindsight. Before the final resolution of any claim against an insured, there clearly exists the potential for conflicts of interest to arise. Further, we reject the suggestion that the contractual relationship between insurer and insured supersedes or waives defense counsels’ obligations under the Rules of Professional Conduct. We decline to recognize a vast exception to the Rules of Professional Conduct that would sanction relationships colored with the appearance of impropriety in order to accommodate the asserted economic exigencies of the insurance market. We hold that under the Rules of Professional Conduct, the insured is the sole client of defense counsel.

P39 We caution, however, that this holding should not be construed to mean that defense counsel have a “blank check” to escalate litigation costs nor that defense counsel need not ever consult with insurers. Under Rule 1.5, M.R. Prof. Conduct, for example, an attorney must charge reasonable fees. Nor, finally, should our holding be taken to signal that defense counsel cannot be held accountable for their work. . . .

C. Whether the requirement of prior approval violates the Rules of Professional Conduct.

P46 Having concluded that the insured is the sole client of defense counsel, we turn to the fundamental issue whether the requirement of prior approval in billing and practice rules conflicts with defense counsels’ duties under the Rules of Professional Conduct. The parties appear to agree that defense counsel may not abide by agreements limiting the scope of representation that interfere with their duties under the Rules of Professional Conduct....

P47 We conclude that the requirement of prior approval fundamentally interferes with defense counsels’ exercise of their independent judgment, as required by Rule 1.8(f). . . .

P48 Montana is not alone in rejecting arrangements that fetter lawyers’ undivided duty of loyalty to their clients and their independence of professional judgment in representing their clients. In Petition of Youngblood, 895 S.W.2d 322 (Tenn. 1995), the court determined that for inhouse attorney employees of an insurance company to represent insureds was not a per se ethical violation. However, the Youngblood court emphasized the loyalty that an attorney owes an insured and concluded that

Some of the usual characteristics incident to [the employer-employee] relationship cannot exist between the insurer and the attorney representing an insured. The employer cannot control the details of the attorney’s performance, dictate the strategy or tactics employed, or limit the attorney’s professional discretion with regard to the representation. Any policy, arrangement or device which effectively limits, by design or operation, the attorney’s professional judgment on behalf of or loyalty to the client is prohibited by the Code, and, undoubtedly, would not be consistent with public policy.

The court . . . conclude[d] that “the same loyalty is owed the client whether the attorney is employed and paid by the client, is a salaried employee of the insurer, or is an independent contractor engaged by the insurer.”

P49 In addressing whether an insurer is vicariously liable for the malpractice of defense counsel, the Texas Supreme Court was similarly critical of insurer directions to defense counsel that interfere with their independent judgment and undivided loyalty to insureds. See State Farm Mut. Auto. Ins. Co. v. Traver, 980 S.W.2d 625 (Tex. 1998). In Traver, the court held that an insurer is not vicariously liable for the malpractice of an independent attorney whom it chooses to defend an insured. The court in Traver reasoned that in evaluating whether a principal is vicariously responsible for the actions of its agent, “the key question is whether the principal has the right to control the agent with respect to the details of that conduct.” The court determined that “even assuming that the insurer possesses a level of control comparable to that of a client, this does not meet the requisite for vicarious liability.”. . .

P50 Moreover, in Am. Ins. Assn. v. Ky. Bar Assn., 917 S.W.2d 568 (Ky. 1996), the court affirmed an Advisory ethics opinion that proscribed insurers’ use of inhouse attorneys to represent insureds. The court in Ky. Bar Assn. also affirmed an Advisory ethics opinion concluding that a lawyer may not “enter into a contract with a liability insurer in which the lawyer or his firm agrees to do all of the insurer’s defense work for a set fee.” The court concluded that the pressures exerted by the insurer through the set fee interferes [sic] with the exercise of the attorney’s independent professional judgment, in contravention of Rule 1.8(f)(2). The set fee arrangement also clashes with Rule 1.7(b) in that it creates a situation whereby the attorney has an interest in the outcome of the action which conflicts with the duties owed to the client: quite simply, in easy cases, counsel will take a financial windfall; in difficult cases, counsel will take a financial loss. . . .

P51 We hold that defense counsel in Montana who submit to the requirement of prior approval violate their duties under the Rules of Professional Conduct to exercise their independent judgment and to give their undivided loyalty to insureds.

P52 2. May an attorney licensed to practice law in Montana, or admitted pro hac vice, be required to submit detailed descriptions of professional services to outside persons or entities without first obtaining the informed consent of his or her client and do so without violating client confidentiality?

[The court cites MR 1.6.]

P54 As a representative set of guidelines concerning the disclosure of detailed descriptions of professional services to third-party auditors, we consider the guidelines submitted by the Zurich-American Insurance Group (hereafter, Zurich). Zurich’s litigation guidelines regarding audits provide in pertinent part:

Audits

Zurich-American reserves the right to examine and audit books, records, other documents, and supporting material for the purpose of evaluating compliance with its litigation management guidelines, the billing requirements set forth therein, and the reasonableness of the firm’s charges. The books, records, and documents we may examine include, without limitation: original time sheets from attorneys and staff; explanations of billing methods and practices; attorney work product and other contents of open and closed files involving the defense of Zurich-American customers; phone message records; and diaries, etc.

All requested books and records must be made available to us during business hours for examination, audit, or reproduction. We shall employ, at our discretion, internal auditors or independent outside auditors for purposes of accomplishing audits.

P55 Petitioners argue that Respondents’ billing and practice rules require the disclosure of confidential detailed descriptions of professional services. These disclosures are not impliedly authorized and do not further representation. Nor does an insured’s contractual consent to disclosure of confidential information cure such disclosures, as an insured cannot know in advance of litigation what will be disclosed. Petitioners argue further that third-party auditors are different from insurers and that they do not fall within a protective “magic circle.” Petitioners argue that under the Rules of Professional Conduct, disclosures of detailed billing statements to third-party auditors are only permissible if the client gives his informed consent after consultation.

P56 Respondents respond that third-party auditors are agents of insurers. Because they share “common interests” with insureds in reducing costs of litigation, third-party auditors are part of a privileged community. Further, insureds’ consent is implied for disclosures that are reasonably necessary for representation. Thus, disclosures to third-party auditors are like disclosures to secretaries and computer technicians. Moreover, insureds have consented to disclosure by contract. Respondents also argue that whether a disclosure to a third-party auditor breaches the attorney-client privilege is a question of fact. Further, Respondents argue that much of the information in billing statements is neither confidential nor privileged. Finally, Respondents contend that the obligation of defense attorneys to charge reasonable fees is meaningless if insurers cannot monitor their services. . . .

P70 We conclude that a third-party auditor is not within the “magic circle” or community of interest. . . . This asserted common interest in keeping litigation costs and premiums down is not sufficient to bring third-party auditors within the magic circle. The Rules of Professional Conduct do not vary according to commercial exigencies. . . . We further conclude that disclosure of detailed billing statements to a third-party auditor is “disclosure to a potential adversary.” In third-party auditors’ review of confidential information, there is always the possibility of disputes between auditors, defense counsel and their clients that could result in litigation....

P74 Having determined that insurers are not clients of defense counsel and that third-party auditors are potential adversaries of defense counsel, we turn to the issue whether the disclosure of billing statements to third-party auditors is “impliedly authorized in order to carry out the representation.” Rule 1.6.

P75 Petitioners do not dispute that disclosures of billing information to insurers are impliedly authorized to carry out representation. It does not follow, however, that disclosing billing information to third-party auditors is also impliedly authorized. As previously discussed, third-party auditors lie outside the “magic circle” and do not share a community of interest with insureds. Their mission, as characterized in part by Respondents, is to find fault with legal charges, not to further the representation of insureds. Further, unlike secretaries and computer technicians who are engaged to assist defense counsel, third-party auditors are not employed by defense counsel and as noted they are potential adversaries of defense counsel. As such, third-party auditors stand in potential conflict with the interests of insureds in competent representation by defense counsel who exercise their independent professional judgment.

P76 Further, we reject Respondents’ argument that insureds’ consent by contract to disclosure of detailed professional billing statements comports with Rule 1.6. An insured executing a liability policy with an insurer cannot know at the time he enters the contract what kind of claim will be brought against him, what the issues will be, or what kinds of services will be undertaken by his defense attorney. Nor can an insured know, at the time he contracts for insurance, the legal consequences that may result from the disclosure of billing information to a third-party auditor. Depending on the facts and circumstances, such disclosure may waive a specific privilege. Thus, under Rule 1.6, for an insured to make a fully informed consent to disclosure of detailed professional billing statements, the consent must be contemporaneous with the facts and circumstances of which the insured should be aware....

P78 We hold that disclosure by defense counsel of detailed descriptions of professional services to third-party auditors without first obtaining the contemporaneous fully informed consent of insureds violates client confidentiality under the Rules of Professional Conduct.

Kanaga v. Gannett Company, Inc.

1993 Del. Super. LEXIS 341

Vincent A. BIFFERATO, J. . . .

In December of 1992, Dr. Kanaga filed a complaint in this Court, alleging that she was defamed by an article printed in The Sunday News Journal on July 5, 1992. The article contained information provided by Pamela Kane, a former patient of Dr. Kanaga. It was authored by Jane Harriman. The Sunday News Journal is published by The News Journal Company, which is owned by Gannett Co., Inc.

Essentially, the article alleged that Dr. Kanaga recommended that Ms. Kane undergo a hysterectomy which later was determined to be unnecessary by another physician. The complaint alleged that the article wrongly criticized Dr. Kanaga’s skill and ethics as a practicing obstetrician and gynecologist and caused severe damage to her reputation and medical practice.

In January of 1993, Gannett Co., Inc. and Ms. Harriman (collectively referred to as “Respondents”) filed an Answer through counsel of the law firm, Richards, Layton and Finger. Subsequently, Dr. Kanaga filed this motion to disqualify Respondents’ counsel on the grounds that Dr. Kanaga was a former client of the firm. Pamela Kane has separate counsel and is not a party to this Motion.

It is undisputed that John A. Parkins, Jr., a member of the law firm Richards, Layton and Finger, represented Dr. Kanaga in a prior action brought against her in 1983. Dr. Kanaga argues that this prior representation by Mr. Parkins has created a conflict of interest and counsel from his firm should be disqualified from representing Respondents in this present action. . . .

[The court cites Del. Rules 1.9(a) and 1.10.]

It is undisputed that Richards, Layton and Finger currently represents new clients, other than Dr. Kanaga; that this action is materially adverse to Dr. Kanaga’s interests; that Dr. Kanaga has not consented to this representation; and that this action is not the “same matter.” The issue, therefore, is whether the matter presently before this Court is “substantially related” to the former matter.

Essentially, Dr. Kanaga argues that the two matters are “substantially related” because both actions involve allegations of improper medical treatment. Respondents argue that the matters are not “substantially related” because this action is a defamation action which involves different defenses and a different standard of proof than the former medical malpractice action....

In determining whether a “substantial relationship” exists between the two representations, three questions are to be considered. They are:

1)
What is the nature and scope of the prior representation at issue?

2)
What is the nature of the present lawsuit against the former client?

3)
In the course of the prior representation, might the client have disclosed to his attorney confidences which could be relevant to the present action? In particular, could any such confidences be detrimental to the former client in the current litigation.

The first factor is the nature and scope of the prior representation of Dr. Kanaga by Mr. Parkins. He defended her against serious allegations of medical malpractice arising from the performance of a hysterectomy. Dr. Kanaga strongly contested these allegations. The case lasted seven years. It went to trial and the jury returned a verdict in favor of Dr. Kanaga. Ultimately, the Delaware Supreme Court held that a verdict should have been directed in favor of Dr. Kanaga because there was no expert testimony presented against her at trial.

The second factor is the nature of the present lawsuit involving . . . Dr. Kanaga. Respondents have been sued for their participation in the publication of the article which allegedly defamed Dr. Kanaga by suggesting that she recommended the performance of an unnecessary hysterectomy.

The third factor is the possibility that Dr. Kanaga may have disclosed confidential matter during the first representation by Mr. Parkins which could be relevant and detrimental to Dr. Kanaga’s subsequent action for defamation. In order to determine whether counsel may have acquired potentially detrimental confidential information during a former representation, “the court should not allow its imagination to run free with a view to hypothesizing conceivable but unlikely situations in which confidential information ‘might’ have been disclosed which would be relevant to the present suit.... ” Rather, “the Court should consider whether a client ought to have discussed the relevant facts or whether it would not have been unusual for the lawyer and client to have discussed the relevant facts.”

Dr. Kanaga contends that she shared confidential information during consultations with Mr. Parkins on the Russell case. She asserts that in discussing the specific facts of the Russell case, she disclosed, to Mr. Parkins, her medical practices and procedures as well as her skill as a physician and her reputation and standing in the medical community. She alleges that these facts are critical to the defense in this action and therefore detrimental to her case.

Respondents argue that Dr. Kanaga has failed to demonstrate that potentially detrimental confidential information was gained. Respondents argue that Dr. Kanaga’s professional abilities are not confidential because they are held out to the public and that standards of care are not confidential because they are determined by the medical community. In addition, Respondents argue that Dr. Kanaga’s professional standing and reputation in the medical community are not confidential because such are based upon other’s opinions. By affidavit, Mr. Parkins asserts that he has no recollection of a discussion with Dr. Kanaga on her standing and reputation. Respondents argue that such a conversation is unlikely because it would be irrelevant to medical malpractice cases.

This Court finds Dr. Kanaga’s argument to be more persuasive. It is reasonable to assume that a medical malpractice lawsuit would be potentially traumatic for a physician. It would be likely that Dr. Kanaga would engage in open discussion with her attorney on many issues connected with the lawsuit. Her counsel may not have initiated discussion on issues not specifically relevant to a defense in a medical malpractice case. However, it is conceivable that Dr. Kanaga may have volunteered information which fell outside such a scope. Although Dr. Kanaga has not delineated an exact dialogue which could be deemed confidential and explained how it would negatively impact the present action, she is not required to do so. . . . It is enough to demonstrate that such information could have been acquired, and Dr. Kanaga has proven that this possibility exists.

As the party moving for disqualification, Dr. Kanaga has the burden of proving the “requisite substantial relationship.” “A movant for disqualification must have evidence to buttress his claim of conflict because a litigant should, as much as possible, be able to use the counsel of his choice.”. . .

It is the decision of this Court that Dr. Kanaga has proven that a substantial relationship exists between the prior action in which she was represented by the law firm of Richards, Layton and Finger and the present action in which it represents Respondents. Therefore, it is the finding of this Court that a conflict of interests exists.

The Motion to Disqualify Counsel is granted. . . .

Poly Software International, Inc. v. Su

880 F. Supp. 1487 (D. Utah 1995)

WINDER, Chief Judge.

This matter is before the court on cross-motions to disqualify counsel. Plaintiff and Counterdefendant Poly Software International (“Poly Software”) has moved for the disqualification of Lynn G. Foster and the firm of Foster & Foster. The current CEO of Poly Software is Xiaowu Wang (“Wang”). Defendants and Counterclaimants Yu Su, et al. (“Su”) have moved for the disqualification of Berne S. Broadbent and the firm of Berne S. Broadbent, P.C....

I. BACKGROUND

Treatment of the disqualification motions at issue requires a brief account of the previous dealings of the parties. In 1989, Su was employed as a software engineer by Micromath, Inc., a company specializing in the development and marketing of mathematical software. Wang joined him in the same capacity in 1990.

In the summer of 1992, both Su and Wang left Micromath, formed a partnership (“Polysoft Partnership”), and began producing their own line of mathematical graphing software. Micromath subsequently sued the Polysoft Partnership for copyright infringement. The focus of the Micromath litigation was a Polysoft Partnership product entitled “Techplot,” later renamed “PS Plot,” and then “PSI-Plot.” Micromath claimed that Wang and Su had obtained user’s handbooks and computer source code while working for Micromath, and illegally employed that information in their development of Techplot.

Soon after the complaint was filed the parties agreed to submit their dispute to mediation, a non-binding alternative to formal litigation, and chose Berne S. Broadbent (“Broadbent”) to serve as mediator. Broadbent conducted a series of intensive meetings, conferring with the parties both individually and together. During Broadbent’s private caucuses with the Polysoft Partnership both Wang and Su were present and openly discussed confidential aspects of their case, including detailed analysis of their source codes and handbook comparisons. At the conclusion of the mediation process Micromath and the Polysoft Partnership successfully negotiated a settlement of their dispute.

Subsequent to the settlement of the Micromath litigation, the Polysoft Partnership continued to market PSI-Plot, and began developing new programs. Two of these were “PSI-Stat,” and “PSI-Math.” However, in December of 1993, Wang and Su dissolved the partnership. Under the terms of the dissolution, Su surrendered his ownership interest in the Polysoft Partnership to Wang, and received the rights to the PSI-Stat software. Wang retained the rights to the PSI-Plot and PSI-Math programs. Subsequently, Wang restructured the business as Poly Software International, Inc., and Su formed Datamost Corporation.

The present litigation was commenced on November 7, 1994, when Poly Software filed an action asserting copyright infringement and other related claims against Su and various other employees of Datamost. In substance, those claims asserted that “Statmost for DOS,” Datamost’s version of the program PSI-Stat (the rights to which had passed to Su upon dissolution of the Polysoft Partnership) illegally duplicated significant portions of the PSI-Plot User’s Handbook, and incorporated source code unique to PSI-Plot.

Prior to commencing suit, Wang interviewed a number of attorneys for the purpose of finding a law firm to pursue his claim against Su and Datamost. One of those attorneys, Lynn G. Foster of the firm Foster & Foster, met with Wang in October of 1994. F for this initial interview. Foster asserts that the meeting began at about 5:30 P.M., and lasted less than 30 minutes.1 He also claims that Wang was given two options for the interview. One option would primarily focus on the fee schedule of the firm and outline the policies employed in pursuing litigation. Under this option, the potential client would give only a very general description of the litigation proposed. The second option would involve a much more significant interview, focusing on specific details of the potential client’s case. Foster asserts that Wang chose the first option, and that Wang disclosed only that “he had a dispute against a former partner, software was involved, and there was some type of prior settlement agreement.” Wang, on the other hand, claims that the meeting was over an hour long, that he specifically discussed the evidence relevant to the proposed litigation, disclosed potential strengths and weaknesses of his case, displayed the user’s handbooks printed by both companies, and compared a printout of portions of defendants’ “materials” with those of Poly Software.
II. DISCUSSION . . .

A. The Motion to Disqualify Lynn G. Foster

. . . [A] party wishing to disqualify opposing counsel under Rule 1.9 must demonstrate three factors: (1) that a previous attorney-client relationship arose with the moving party; (2) that the present litigation is “substantially factually related” to the previous representation; and (3) that the attorney’s present client’s interests are materially adverse to the movant. In this case, Wang convened with Foster for the purpose of determining whether Foster would represent Poly Software in the very litigation for which Foster eventually was retained by the opposing side. Hence, the second and third factors are clearly demonstrated. The determinative question, then, is whether an attorney-client relationship ever arose between Wang and Foster.

Nevertheless, because ethical rules are generally concerned with the behavior and regulation of the legal profession, and more specifically here with the protection of communications that a reasonable person would assume to be confidential, the various legal criteria employed to determine a client relationship under agency or other contractual employment theories do not necessarily provide the appropriate answer to that question. Nor, frankly, does existing case law. A number of cases, for instance, have formulated a rule for an “implied” attorney-client relationship in situations where formal contracts have not been executed or fees have not been paid. . . .

This rule, however, may not adequately address the situation involving an initial interview (such as that occurring between Wang and Foster) where both parties understand that the relationship is potential, not implied or actual. See B.F. Goodrich Co. v. Formosa Plastics Corp., 638 F. Supp. 1050, 1052 (S.D. Texas 1986) (holding all-day interview insufficient to form attorney-client relationship where potential client was in process of conducting several interviews). Even in such an initial interview both the attorney and the potential client may find it quite tempting to discuss the case as frankly as possible, enabling them to more clearly assess the desirability of undertaking a formal, perhaps costly, attorney-client relationship. It also seems quite likely that at the outset nonlawyers will not always appreciate the possibility that, should they choose not to enter a formal relationship, the attorney may be free to work for the other side in the same legal dispute. Justice will be hampered and the stature of the legal profession harmed if, to the surprise and dismay of persons who have assumed that their initial discussion was confidential, attorneys subsequently represent the opposing side in a dispute.

Balanced against these considerations, however, is the public interest of allowing clients (and attorneys) to freely choose their employment arrangements. It may often be necessary for potential clients to interview a number of lawyers before settling on the lawyer or firm that best meets their expectations. In this vein, it is critical to avoid a situation where a person, merely by arranging employment interviews, renders a large number of attorneys unavailable for the opposing party.3 The present conflict between Wang and Su may well be a case in point. Wang (quite understandably) visited a number of local attorneys who focus on intellectual property litigation before entrusting his proposed lawsuit to one of them. Although the Wasatch Front is a moderately-sized urban area, attorneys specializing in such fields are not overwhelmingly plentiful. If the ethical rules disqualified every attorney granting an initial interview, Wang, in a very short time period, could have (even unintentionally) forced his opponent to seek inexperienced or out-of-state counsel.

Constructing a rule which best strikes the appropriate balance between the competing considerations is not an easy task. The best solution is for attorneys to avoid the dilemma altogether by adequately controlling the initial interview.5 In this case Foster claims he did precisely that by offering Wang two options for the interview: one to involve a fairly cursory overview of the proposed litigation, and the other to involve a more detailed, in-depth discussion. According to Foster, Wang explicitly chose the first option, their discussion consumed less than a half-hour, and no details of the proposed litigation were revealed. Wang claims he revealed considerably more. After carefully weighing the conflicting affidavits and testimony describing what occurred during the interview and how long it lasted, this court finds Foster’s version to be the more credible of the two. As a result, this court also holds that the degree of confidentiality established in the interview was insufficient to preclude Foster’s subsequent employment by Su and Datamost.

B. The Motion to Disqualify Berne S. Broadbent

Su and Datamost have brought a similar motion to disqualify Wang’s attorney, Berne S. Broadbent. That motion is based on Broadbent’s previous role as a mediator in the Micromath litigation. With respect to the appropriate rule governing mediators, this case is one of first impression. In making their arguments on this issue, both parties have cited to the Utah Prof. Conduct Rules, Rule 1.12(a). That provision states that “a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer, arbitrator or law clerk to such a person, unless all parties to the proceeding consent after disclosure.” Su also cites to Nancy H. Rogers & Craig A. McEwen, Mediation: Law, Policy, Practice (2d ed. 1994), and its proposed code of ethics for mediators, which provides that “without the consent of all parties, a mediator shall not subsequently establish a professional relationship with one of the parties in a related matter.” In substance, this proposal is analogous to Model Rule 1.9’s proscription of subsequent employment on a “substantially related matter,” or in the case of the more specific Utah Prof. Conduct Rules, Rule 1.9, “substantially factually related matter.”

Thus, Rules 1.9 and 1.12 promulgate a significant distinction in the scope of prohibited subsequent representation. This distinction becomes important in this case because the Micromath litigation mediated by Broadbent and the present lawsuit possess a common factual nexus, but are distinct legal disputes. With respect to “matter” as that term is employed by Rule 1.12, there is virtually no case law or other commentary. However, Rule 1.11 contains substantially the same provision as Rule 1.12, and, “as used in [Rule 1.11], the term ‘matter’ includes . . . any judicial or other proceeding, application, request for ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties.” Further commentary has observed that

The same lawsuit or litigation is the same matter. The same issue of fact involving the same parties and the same situation or conduct is the same matter. . . The same “matter” is not involved [when] . . . there is lacking the discrete, identifiable transaction of conduct involving a particular situation and specific parties. Securities Investor Protection Corp. v. Vigman, 587 F. Supp. 1358, 1365 (C.D. Cal. 1984) [quoting ABA Formal Op. 342 (Nov. 24, 1975)].

A “substantially factually related matter,” on the other hand, is not defined by any particular, discrete legal proceeding. By its terms, it includes aspects of past controversies which are similar, but not necessarily identical, to those encompassed within a present dispute. So long as there are substantial factual threads connecting the two matters, the criteria of Rule 1.9 are met.

For the most part, [this difference] is due to the different purposes served by each rule. The purpose of rule 1.9 is to assure that the confidentiality and loyalty owed to the client is not compromised. . . . The purpose of Rule 1.11 is to prevent a lawyer from exploiting public office for the advantage of a private client.

In this case the lawsuit between Su and Wang is legally distinct from the earlier Micromath litigation because it involves a separate dispute between differing parties, and thereby “lack[s] the discrete, identifiable transaction of conduct involving a particular situation and specific parties.” Thus, it is not the same “matter” as that term is understood in Rule 1.12 or 1.11.

The present litigation is, however, “substantially factually related” to the Micromath litigation. Poly Software accuses Su and Datamost of impermissibly copying source code and handbook information from the PSI-Plot program. Micromath accused Wang and Su of pirating source code and handbook information to formulate an earlier version of the very same program. The complaints filed in the two cases are virtually identical in many respects, at times employing precisely the same phrasing. Moreover, as a mediator in the Micromath litigation, Broadbent examined in detail the disputed source code and elicited frank discussions in private caucus with Wang and Su as to which of them might be responsible for alleged illegal copying. Therefore, the determinative question on the issue of the ethical status of Broadbent’s current representation of Poly Software is whether mediators should be governed by a same “matter” standard similar to that enunciated in Rule 1.12 and 1.11, or by a “substantially factually related” standard similar to that employed by Rule 1.9.

Preliminary to answering that question a brief discussion of the definition of “mediator,” is necessary. For the purposes of this opinion, a mediator is an attorney who agrees to assist parties in settling a legal dispute, and in the course of assisting those parties undertakes a confidential relationship with them. . . . Such mediation may often occur in the context of a court-supervised Alternative Dispute Resolution (“ADR”) program. . . . [I]t applies to situations where litigation has already commenced, the parties subsequently agree to suspend their litigation, and also agree to the appointment of an attorney to facilitate settlement. The attorney who thus serves as mediator is a neutral individual who confers with each party in private caucus, learning what results are acceptable to each of them and assessing in confidence the strengths and weaknesses of their cases. The mediator also meets with all parties together to facilitate settlement of the case. In this regard, mediation may well be the most valuable ADR option. . . .

These characteristics of mediation demonstrate that it differs significantly from more formal adversarial proceedings at which an adjudicative officer presides. Most importantly, the mediator is not merely charged with being impartial, but with receiving and preserving confidences in much the same manner as the client’s attorney. In fact, the success of mediation depends largely on the willingness of the parties to freely disclose their intentions, desires, and the strengths and weaknesses of their case; and upon the ability of the mediator to maintain a neutral position while carefully preserving the confidences that have been revealed. The Utah District Court ADR Manual, for instance, encourages the parties to disclose to the mediator (in strict confidence) “all critical information, whether favorable or unfavorable to the party’s position,” and recommends that mediators “advise the parties and their attorneys that it is neither helpful nor productive to withhold information with the intent of gaining some tactical advantage.”

Adversarial proceedings, on the other hand, are characterized by vigorous attempts to maintain confidences. Attorneys who have received such confidential information are under a strict duty to avoid, without the consent of the client, any disclosures of that information. And because adjudicators do not occupy a relationship of confidence and trust with the parties akin to that occupied by the attorneys, they do not, for the most part, have access to those confidences. Thus, although mediators function in some ways as neutral coordinators of dispute resolution, they also assume the role of a confidant, and it is that aspect of their role that distinguishes them from adjudicators.

As a result, the appropriate ethical rule for mediators differs somewhat from the text of the Utah Prof. Conduct Rules, Rule 1.12. Where a mediator has received confidential information in the course of mediation, that mediator should not thereafter represent anyone in connection with the same or a substantially factually related matter unless all parties to the mediation proceeding consent after disclosure. This rule also takes into account some important policy considerations. If parties to mediation know that their mediator could someday be an attorney on the opposing side in a substantially related matter, they will be discouraged from freely disclosing their position in the mediation, which may severely diminish the opportunity for settlement. If, on the other hand, the disqualification net is thrown too wide, attorneys will be discouraged from becoming mediators. The “substantially factually related” standard best balances those two interests. It encourages parties to freely disclose their positions during mediation by assuring them that the specific information disclosed will not be used against them at a later time. It also limits disqualification to subsequent situations where there is a substantial factual nexus with the previously mediated dispute. Applying the “substantially factually related” standard to the present motion, it is evident that Broadbent received confidential information in the course of the Micromath dispute. It is also undisputed that Su and Datamost did not consent to his subsequent representation of Wang in a substantially factually related lawsuit. Therefore, his current representation constitutes a violation of the rule established by this opinion.

Nevertheless, because this is a case of first impression, the court wishes to make clear that in one respect this violation assumes a dramatically different posture than an infraction of a more clearly established rule. Given the paucity of literature on the issue and the tendency of many commentators to lump all ADR methods under the same ethical rubric, an attorney could have understandably selected the “same matter” standard of the Utah Prof. Conduct Rules, Rule 1.12, and thereby reasonably assumed that no violation would occur. Thus, imposition of sanctions or criticism of Mr. Broadbent’s professional reputation is unwarranted in this case.

In this case, Broadbent received a significant amount of confidential information during the mediation of the Micromath litigation. In particular, he was present while Wang and Su conducted heated conversations on the topic of which of them might be responsible for the copying alleged by Micromath. Poly Software argues that, because Wang was present whenever Su revealed anything to Broadbent, Poly Software does not gain access, by employing Broadbent in the present litigation, to any confidential information that it does not already possess. However, this argument ignores the fact that Broadbent’s professional expertise afforded him a perspective on the legal significance of the confidences that Wang himself could not possibly obtain or communicate to new counsel. In short his role as a mediator with experience in intellectual property litigation gives him an unfair advantage as an attorney in the present case. Moreover, given the posture of this case, the disqualification of Broadbent must be imputed to the other members of his small firm. See Utah Prof. Conduct Rules, Rule 1.10(a).

Kala v. Aluminum Smelting & Refining Company, Inc.

688 N.E.2d 258 (Ohio 1998)

Plaintiff-appellee, Sher S. Kala, retained attorney Michael Pearson and the law firm of Spangenberg, Shibley & Liber (“Spangenberg”) to represent him in a lawsuit against appellant Aluminum Smelting & Refining Co., Inc. (“Aluminum Smelting”), his former employer. In the 1993 lawsuit, Kala alleged, inter alia, that Aluminum Smelting had wrongfully terminated his employment on the basis of age. Richard C. Hubbard III of the law firm of Duvin, Cahn & Hutton (“Duvin”) represented the appellant.

... The case went to trial in September 1995, resulting in a directed verdict for Aluminum Smelting.

On behalf of Kala, Pearson filed an appeal on October 20, 1995. Pearson stayed in contact with Kala during the appeal and participated in settlement discussions with Kala in preparation for a prehearing settlement conference with the Eighth District Court of Appeals on November 13, 1995, according to Kala’s brief in the Supreme Court. Kala had numerous conversations with Pearson during the litigation in which Kala relied on the fact that his conversations were confidential. Kala does not contend that Pearson has ever disclosed any confidences that Kala entrusted to him.

It is undisputed that, on January 8, 1996, after he had obtained an extension of time for filing Kala’s brief, Pearson announced his intention to leave the Spangenberg law firm and to join Duvin. In a memo to all Duvin attorneys on January 16, 1996, Steven Aronoff, an attorney with Duvin, asked the attorneys to make him aware of any cases which they were handling against the Spangenberg law firm so that Duvin could institute a “Chinese wall” prior to Pearson’s joining the Duvin firm. A memo to the file from Steven Aronoff noted that Duvin was sending the trial file to an off-site storage location, and when an attorney requested it, the trial file would be sent back to the office and the requesting attorney would be required to sign for the file. In addition, the entire appellate file was maintained in Hubbard’s office and was accessible to Duvin attorneys only through him.

On January 19, 1996, Aronoff sent a letter to attorney Peter Weinberger at the Spangenberg firm regarding the steps taken to insulate Pearson from any contact with the pending appeal. The letter informed the Spangenberg firm that Pearson had not discussed with his new firm any of his substantive legal work or any confidential client information learned while at the Spangenberg firm, and had been instructed not to do so in the future. In addition, it stated, all of the attorneys at Duvin had been instructed not to discuss with Pearson any aspect of cases pending in the Spangenberg office or to share any documents or other information concerning those cases. Further, the letter assured the Spangenberg law firm that all concerned were mindful of and intended to abide by all of the ethical considerations relevant to the transition. In addition, Aronoff noted that Duvin had canvassed its attorneys in order to identify any cases in which there may have been a substantial relationship between the subject matter of Spangenberg’s representation during Pearson’s tenure there and Duvin’s current clients, including any active cases. The letter also stated, “We will institute further procedures” to protect client disclosures.

On January 22, 1996, Pearson voluntarily left the Spangenberg firm to accept a position of associate attorney with Duvin. On January 29, 1996, Pearson stated in an affidavit that he agreed to abide by all ethical and professional requirements in his transition from Spangenberg to Duvin. Further, he stated that he would not discuss the substantive work he did while at Spangenberg that involved client confidences. Pearson stated that he had not spoken with any member of Duvin about such matters. In addition, he noted that in regard to the Kala case, he had not discussed any substantive issues regarding that case with anyone at Duvin, nor had anyone at Duvin tried to discuss those matters with him. He also noted that Lee Hutton, a partner at Duvin, had specifically instructed him not to discuss these issues with any member or associate or staff or client of Duvin.

On April 12, 1996, after Kala requested several extensions to file his appellate brief, Kala filed a motion to disqualify Duvin, alleging a conflict of interest. On May 10, 1996, the court, without opinion, ordered the disqualification of Duvin. . . .

LUNDBERG STRATTON, J.

The issue before the court is whether a law firm should be automatically disqualified from representing a party when an attorney leaves his or her former employment with a firm representing a party and joins the law firm representing the opposing party, or whether that law firm may overcome any presumption of shared confidences by instituting effective screening mechanisms. Although this issue has been dealt with in many other jurisdictions, this is a case of first impression for Ohio. To fairly decide this issue, we must consider the Disciplinary Rules and Ethical Considerations in the Ohio Code of Professional Responsibility, competing public policy interests, and the guidance provided by federal case law. . . .

II. ETHICAL PRINCIPLES

As a starting principle, a court has inherent authority to supervise members of the bar appearing before it; this necessarily includes the power to disqualify counsel in specific cases.

A fundamental principle in the attorney-client relationship is that the attorney shall maintain the confidentiality of any information learned during the attorney-client relationship. A client must have the utmost confidence in his or her attorney if the client is to feel free to divulge all matters related to the case to his or her attorney. . . .

The obligation of an attorney to preserve the confidences and secrets of the client continues even after the termination of the attorney’s employment.1. . .

When an attorney leaves his or her former employment and becomes employed by a firm representing an opposing party, a presumption arises that the attorney takes with him or her any confidences gained in the former relationship and shares those confidences with the new firm. This is known as the presumption of shared confidences. Some courts have held that such a change of employment results in an irrebuttable presumption of shared confidences that necessitates the disqualification of the attorney (primary disqualification) and the entire new firm (imputed disqualification).

III. CLIENT’S RIGHT TO CHOOSE COUNSEL

Balanced against the former client’s interest in preventing a breach of confidence is the public policy interest in permitting the opposing party’s continued representation by counsel of his or her choice. Disqualification interferes with a client’s right to choose counsel....

This issue has become increasingly important as the practice of law has changed. A review of the historical development of disqualification issues reveals the early conflicts created by the clash of the above principles.

IV. HISTORY OF MOTIONS TO DISQUALIFY

Many of the early disqualification cases arose out of charges of conflict of interest where government attorneys left the public service and went into private practice. Early courts struggled with the need to fashion a rule that would preserve the confidences of the government client yet not discourage able attorneys from entering public service through fear of being locked forever into government service, unable to change positions. As the Court of Appeals for the Seventh Circuit noted:

“If past employment in government results in the disqualification of future employers from representing some of their long-term clients, it seems clearly possible that government attorneys will be regarded as ‘Typhoid Marys.’ Many talented lawyers, in turn, may be unwilling to spend a period in government service, if that service makes them unattractive or risky for large law firms to hire.” LaSalle Natl. Bank v. Lake Cty., 703 F.2d 252, 258 (7th Cir. 1983).

As more and more private attorneys also began changing firms, motions to disqualify under the irrebuttable presumption of shared confidences increased, and inequities and abuses also began to surface. While some of these motions to disqualify were legitimate and necessary, such motions were also often misused to harass an opponent, disrupt the opponent’s case, or to gain a tactical advantage, and therefore were viewed with increasing caution. . . .

As a result of the changing legal profession, federal courts and the ABA Model Rules of Professional Conduct began allowing the use of various mechanisms to isolate an attorney who had transferred employment. Although originally applied only to government attorneys, these mechanisms have now been extended to situations involving transfers of private counsel as well.3
V. DEVELOPMENT OF STANDARDS FOR DISQUALIFICATION

Several federal courts in addressing both primary and imputed disqualification have devised a three-part test to determine whether disqualification is proper when one attorney leaves a firm and joins another firm representing an opposing party. We believe this test adequately covers many different scenarios and will give the courts of Ohio guidance on disqualification issues.

First, a court must determine whether a substantial relationship exists between prior and present representations. If there is no substantial relationship, then no ethical problem exists. For example, when an attorney had represented a client in a trademark infringement case, the Court of Appeals for the Sixth Circuit denied disqualification in a later unrelated civil RICO case. Dana Corp. v. Blue Cross & Blue Shield Mut. of N. Ohio, 900 F.2d 882 (6th Cir. 1990).

Second, if a substantial relationship is found between the current matter and the prior matter, the court must examine whether the attorney shared in the confidences and representation of the prior matter. There is a presumption that such confidences would also be shared among members of the prior firm, but that presumption may be rebutted. Schiessle v. Stephens, 717 F.2d 417 (7th Cir. 1983) (attorney denied contact with case and prior client; challenging firm established by affidavit that attorney did have contact with the case and clients; presumption not rebutted).

If the presumption of shared confidences within the prior firm is rebutted by such evidence, then there is again no need for primary disqualification, as there are no confidences to be shared. However, if that presumption is not rebutted, and the attorney does or is presumed to possess client confidences, primary disqualification results, and a presumption of shared confidences arises between the attorney and the members of the attorney’s new firm. The issue then is whether a presumption of shared confidences will also disqualify the entire new firm (imputed disqualification). Kala implies that this presumption should be irrebuttable and that once an attorney, particularly one as involved in the case as Pearson was, moves to opposing counsel’s firm, no steps can be taken to restore confidence so as to overcome the appearance of impropriety; the entire firm must be disqualified.

Some courts have taken this approach. New Jersey has refused to adopt the rebuttable-presumption approach, finding that there is no way to overcome the appearance of impropriety in a “side-switching attorney” case. Cardona v. Gen. Motors Corp., 942 F. Supp. 968, 976-977 (D.N.J. 1996). The New Jersey courts cite the impossibility of proving when a breach has been made, as those lawyers within the new firm are least likely to divulge such information. Judge Orlofsky in Cardona explained:

“At the heart of every ‘side-switching attorney’ case is the suspicion that by changing sides, the attorney has breached a duty of fidelity and loyalty to a former client, a client who had freely shared with the attorney secrets and confidences with the expectation that they would be disclosed to no one else. It is for this reason that the ‘appearance of impropriety doctrine’ was adopted to protect the public, our profession, and those it serves. In short, this much maligned doctrine exists to engender, protect and preserve the trust and confidence of clients.” 942 F. Supp. at 975.

On the other hand, with the realities of modern-day practice, . . . such a hard-and-fast rule works an unfair hardship also. Ultimately, one must have faith in the integrity of members of the legal profession to honor their professional oath to uphold the Code of Professional Responsibility, safeguarded by the precautions required to rebut the presumption of shared confidences. . . . If used properly, the process of screening attorneys who possess client confidences from other members of a firm can preserve those confidences while avoiding the use of the motion to disqualify as a device to gain a tactical advantage. Therefore, we believe that the fairer rule in balancing the interests of the parties and the public is to allow the presumption of shared confidences with members of the new firm to be rebutted.

Thus, the third part of the test on disqualification is whether the presumption of shared confidences with the new firm has been rebutted by evidence that a “Chinese wall” has been erected so as to preserve the confidences of the client.6 The Chinese wall is the specific institutional screening mechanisms that will prevent the flow of confidential information from the quarantined attorney to other members of the law firm.

Factors to be considered in deciding whether an effective screen has been created are whether the law firm is sufficiently large and whether the structural divisions of the firm are sufficiently separate so as to minimize contact between the quarantined attorney and the others, the likelihood of contact between the quarantined attorney and the specific attorneys responsible for the current representation, the existence of safeguards or procedures which prevent the quarantined attorney from access to relevant files or other information relevant to the present litigation, prohibited access to files and other information on the case, locked case files with keys distributed to a select few, secret codes necessary to access pertinent information on electronic hardware, instructions given to all members of a new firm regarding the ban on exchange of information, and the prohibition of the sharing of fees derived from such litigation.

A very strict standard of proof must be applied to the rebuttal of this presumption of shared confidences, however, and any doubts as to the existence of an asserted conflict of interest must be resolved in favor of disqualification in order to dispel any appearance of impropriety.

Some courts have held that unre-butted affidavits attesting to a Chinese wall are sufficient to prevent disqualification. However, we reject such a bright-line test, as the court should maintain discretion to weigh issues of credibility. The court should be free to assess the reputation of an attorney and law firm for integrity and honesty. . . .

If applied properly, screening mechanisms to insulate a quarantined attorney from the rest of the firm can protect client confidences while allowing for attorney mobility and the right of a client to choose counsel.
VI. ADDITIONAL FACTORS TO CONSIDER IN MOTIONS TO DISQUALIFY

In addition to the screening devices, there are other important factors to be considered by the trial court. First, the screening devices must be employed as soon as the disqualifying event occurs. Very few cases address how early the disqualifying event occurs . . . , although all cases agree that the screens must be in place when the attorney joins the firm. Instituting screens after a motion to disqualify is too late. Accordingly, a court must weigh the timeliness of the screening devices.

A second factor to consider is the hardship that a client would incur in obtaining new counsel if a motion to disqualify is granted. Hardship may be more of an issue if a conflict arose after a transfer. However, hardship may not carry much weight in a “side-switching” case. Ironically, where an attorney switches sides and joins an opposing counsel’s firm, the attorney has de facto deprived his or her first client of the attorney of that client’s choice, namely himself or herself. If the attorney has been lead counsel, other counsel in the firm must spend time and effort to take over the lead. If no one remaining in the prior firm is able to handle the matter, or if the attorney was a sole practitioner, the former client must seek out new counsel and incur the burden and expense created by the switch. In this scenario, the departing attorney has created a competing hardship for his or her former client, and the claim by the new firm of hardship created by its own doing in accepting the new attorney into the firm may no longer be persuasive. These are matters that should be left to the trier of fact to weigh.

In addition, a law firm contemplating hiring counsel who had been directly involved on the opposing side also has a duty to disclose to its own client that such a hiring may place the firm in conflict and could result in disqualification. The law firm may have to subordinate its desire to augment its staff against its duties to its client and avoid placing the firm’s interests above the client’s interests.

Finally, the court should hold an evidentiary hearing on a motion to disqualify and must issue findings of fact if requested based on the evidence presented. Because a request for disqualification implies a charge of unethical conduct, the challenged firm must be given an opportunity to defend not only its relationship with the client, but also its good name, reputation and ethical standards. . . .

VII. THE REBUTTABLE-PRESUMPTION TEST FOR MOTIONS TO DISQUALIFY

In conclusion, we hold that in ruling on a motion for disqualification of either an individual (primary disqualification) or the entire firm (imputed disqualification) when an attorney has left a law firm and joined a firm representing the opposing party, a court must hold an evidentiary hearing and issue findings of fact using a three-part analysis:

(1) Is there a substantial relationship between the matter at issue and the matter of the former firm’s prior representation;

(2) If there is a substantial relationship between these matters, is the presumption of shared confidences within the former firm rebutted by evidence that the attorney had no personal contact with or knowledge of the related matter; and

(3) If the attorney did have personal contact with or knowledge of the related matter, did the new law firm erect adequate and timely screens to rebut a presumption of shared confidences with the new firm so as to avoid imputed disqualification?

VIII. APPLICATION OF TEST TO THIS CASE

Under the facts of this case, Pearson clearly met the substantial-relationship test and possessed client confidences, as he was the lead attorney on Kala’s lawsuit. Thus, the first two parts of the test require disqualification of Pearson and raise a presumption in favor of disqualification of Duvin. No one disputes that Pearson, himself, cannot work further on the case.

Therefore, we must determine whether the entire firm should be disqualified under the third part of the analysis, imputed disqualification....

Kala retained Pearson and the Spangenberg firm in 1993 as his attorneys. From 1993 through 1995, Kala trusted Pearson, relied upon him as his attorney, and disclosed all matters pertaining to his case involving his former employer, Aluminum Smelting. Pearson proceeded to file an appeal after the directed verdict and apparently even participated in a settlement conference with the Eighth District Court of Appeals on November 13, 1995. On January 8, 1996, Pearson obtained a continuance to file Kala’s appellate brief. On January 22, 1996, Pearson left the Spangenberg firm and joined the Duvin firm, which was representing Aluminum Smelting and had been throughout the prior proceedings with Kala. The only conclusion that can be reached from the record is that Pearson was negotiating with Duvin while still actively representing Kala without disclosing to Kala his negotiations. . . .

. . . [N]othing that the Duvin firm could have done would have had any effect on Kala’s perception that his personal attorney had abandoned him with all of his shared confidences and joined the firm representing his adversary while the case was still pending. No steps of any kind could possibly replace the trust and confidence that Kala had in his attorney or in the legal system if such representation is permitted. This is the classic “side-switching attorney” case.

We find that under this set of egregious facts, . . . that the attempts made by Duvin to erect a Chinese wall were insufficient. . . . Accordingly, we affirm the disqualification ruling of the court of appeals.

Judgment affirmed.

Chapter 7: Fees and Client Property

Cases and Materials 

Gisbrecht v. Barnhart

535 U.S. 789 (2002)

Justice GINSBURG delivered the opinion of the Court. 


This case concerns the fees that may be awarded attorneys who successfully represent Social Security benefits claimants in court. . . . 


Congress, we conclude, designed §406(b) to control, not to displace, fee agreements between Social Security benefits claimants and their counsel. Because the decision before us for review rests on lodestar calculations and rejects the primacy of lawful attorney- client fee agreements, we reverse the judgment below and remand for recalculation of counsel fees payable from the claimants’ past-due benefits.

I

A


Fees for representation of individuals claiming Social Security old-age, survivor, or disability benefits, both at the administrative level and in court, are governed by prescriptions Congress originated in 1965. . . .


 For proceedings in court, Congress provided for fees on rendition of “a judgment favorable to a claimant.” The Commissioner has interpreted §406(b) to “prohibit a lawyer from charging fees when there is no award of back benefits.” 


As part of its judgment, a court may allow “a reasonable fee . . . not in excess of 25 percent of the . . . past-due benefits” awarded to the claimant. The fee is payable “out of, and not in addition to, the amount of [the] past-due benefits.” Because benefits amounts figuring in the fee calculation are limited to those past due, attorneys may not gain additional fees based on a claimant’s continuing entitlement to benefits. 
The prescriptions set out in §§406(a) and (b) establish the exclusive regime for obtaining fees for successful representation of Social Security benefits claimants. Collecting or even demanding from the client anything more than the authorized allocation of past-due benefits is a criminal offense.


 In many cases, as in the instant case, the Equal Access to Justice Act (EAJA), enacted in 1980, effectively increases the portion of past-due benefits the successful Social Security claimant may pocket. 28 U.S.C. §2412. Under EAJA, a party prevailing against the United States in court, including a successful Social Security benefits claimant, may be awarded fees payable by the United States if the Government’s position in the litigation was not “substantially justified.” EAJA fees are determined not by a percent of the amount recovered, but by the “time expended” and the attorney’s “[hourly] rate,” capped in the mine run of cases at $125 per hour.4 


Congress harmonized fees payable by the Government under EAJA with fees payable under §406(b) out of the claimant’s past-due Social Security benefits in this manner: Fee awards may be made under both prescriptions, but the claimant’s attorney must “refund to the claimant the amount of the smaller fee.” Act of Aug. 5, 1985, Pub. L. 99- 80, §3, 99 Stat. 186. Thus, an EAJA award offsets an award under Section 406(b), so that the [amount of the total past-due benefits the claimant actually receives] will be increased by the . . . EAJA award up to the point the claimant receives 100 percent of the past-due benefits. 

B


[Petitioners all agreed to standard 25 percent contingency fee agreements and all prevailed in seeking Social Security disability benefits under Title II of the Social Security Act. Each petitioner also successfully sought attorneys’ fees payable by the United States under EAJA. Gisbrecht was awarded $28,366 in past-due benefits and $3,339.11 in attorneys’ fees payable by the United States under the EAJA. His lawyer accordingly requested §406(b) fees of 25 percent or $7091.50, with an EAJA offset of $3,339.11, resulting in a total of $3,752.39 from Gisbrecht’s recovery.] 


Following Circuit precedent, the District Court in each case declined to give effect to the attorney-client fee agreement. Instead, the court employed for the §406(b) fee calculation a “lodestar” method, under which the number of hours reasonably devoted to each case was multiplied by a reasonable hourly fee. This method yielded as §406(b) fees $3,135 from Gisbrecht’s recovery [which was completely offset by his EAJA award of $3,339.11]. The three claimants appealed.6. . . 


We granted certiorari in view of the division among the Circuits on the appropriate method of calculating fees under §406(b). . . . 

II


Beginning with the text, §406(b)’s words, “a reasonable fee . . . not in excess of 25 percent of . . . the past-due benefits,” read in isolation, could be construed to allow either the Ninth Circuit’s lodestar approach or petitioners’ position that the attorney-client fee agreement ordinarily should control, if not “in excess of 25 percent.” The provision instructs “a reasonable fee,” which could be measured by a lodestar calculation. But §406(b)’s language does not exclude contingent-fee contracts that produce fees no higher than the 25 percent ceiling. Such contracts are the most common fee arrangement between attorneys and Social Security claimants. . . . 


The lodestar method has its roots in accounting practices adopted in the 1940’s to allow attorneys and firms to determine whether fees charged were sufficient to cover overhead and generate suitable profits. W. Ross, The Honest Hour: The Ethics of Time-Based Billing by Attorneys 16 (1996). An American Bar Association (ABA) report, published in 1958, observed that attorneys’ earnings had failed to keep pace with the rate of inflation; the report urged attorneys to record the hours spent on each case in order to ensure that fees ultimately charged afforded reasonable compensation for counsels’ efforts. See Special Committee on Economics of Law Practice, The 1958 Lawyer and His 1938 Dollar 9-10 (reprint 1959). 
Hourly records initially provided only an internal accounting check. The fees actually charged might be determined under any number of methods: the annual retainer; the fee-for-service method; the “eyeball” method, under which the attorney estimated an annual fee for regular clients; or the contingent-fee method, recognized by this Court in Stanton v. Embrey, 93 U.S. 548, 556. (1877), and formally approved by the ABA in 1908. As it became standard accounting practice to record hours spent on a client’s matter, attorneys increasingly realized that billing by hours devoted to a case was administratively convenient; moreover, as an objective measure of a lawyer’s labor, hourly billing was readily impartable to the client. By the early 1970’s, the practice of hourly billing had become widespread. 


The federal courts did not swiftly settle on hourly rates as the overriding criterion for attorney’s fee awards. In 1974, for example, the Fifth Circuit issued an influential opinion holding that, in setting fees under Title VII of the Civil Rights Act of 1964, 42 U.S.C. §2000e-5(k) (1970 ed.), courts should consider not only the number of hours devoted to a case but also 11 other factors. Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-719 (1974). The lodestar method did not gain a firm foothold until the mid- 1970’s, and achieved dominance in the federal courts only after this Court’s decisions in Hensley v. Eckerhart, 461 U.S. 424 (1983), Blum v. Stenson, 465 U.S. 886 (1984), and Pennsylvania v. Delaware Valley Citizens’ Council for Clean Air, 478 U.S. 546 (1986). 


Since that time, “the ‘lodestar’ figure has, as its name suggests, become the guiding light of our fee-shifting jurisprudence.” Burlington v. Dague, 505 U.S. 557, 562 (1992) (relying on Hensley, Blum, and Delaware Valley to apply lodestar method to fee determination under Solid Waste Disposal Act, §7002(e), 42 U.S.C. §6972(e), and Clean Water Act, §505(d), 33 U.S.C. §1365(d), and noting prior application of lodestar method to Civil Rights Attorney’s Fees Awards Act of 1976, 42 U.S.C. §1988; Title VII of Civil Rights Act of 1964, 42 U.S.C. §2000e-5(k); and Clean Air Act, 42 U.S.C. §7604(d)). . . . Thus, the lodestar method today holds sway in federal-court adjudication of disputes over the amount of fees properly shifted to the loser in the litigation. 


Fees shifted to the losing party, however, are not at issue here. Unlike 42 U.S.C. §1988 and EAJA, 42 U.S.C. §406(b) does not authorize the prevailing party to recover fees from the losing party. Section 406(b) is of another genre: It authorizes fees payable from the successful party’s recovery. Several statutes governing suits against the United States similarly provide that fees may be paid from the plaintiff ’s recovery. . . . Characteristically in cases of the kind we confront, attorneys and clients enter into contingent-fee agreements “specifying that the fee will be 25 percent of any past-due benefits to which the claimant becomes entitled.” 


Contingent fees, though problematic, particularly when not exposed to court review, are common in the United States in many settings. Such fees, perhaps most visible in tort litigation, are also used in, e.g., patent litigation, real estate tax appeals, mergers and acquisitions, and public offerings. See ABA Formal Opinion 94-389 (1994). Traditionally and today, “the marketplace for Social Security representation operates largely on a contingency fee basis.” 


Before 1965, the Social Security Act imposed no limits on contingent-fee agreements drawn by counsel and signed by benefits claimants. In formulating the 1965 Social Security Act amendments that included §406(b), Congress recognized that “attorneys have upon occasion charged . . . inordinately large fees for representing claimants [in court]. Arrangements yielding exorbitant fees, the Senate Report observed, reserved for the lawyer one-third to one-half of the accrued benefits. Congress was mindful, too, that the longer the litigation persisted, the greater the build-up of past-due benefits and, correspondingly, of legal fees awardable from those benefits if the claimant prevailed. 


Attending to these realities, Congress provided for “a reasonable fee, not in excess of 25 percent of accrued benefits” as part of the court’s judgment, and further specified that “no other fee would be payable.” Violation of the “reasonable fee” or “25 percent of accrued benefits” limitation was made subject to the same penalties as those applicable for charging a fee larger than the amount approved by the Commissioner for services at the administrative level—a fine of up to $500, one year’s imprisonment, or both. “To assure the payment of the fee allowed by the court,” Congress authorized the agency “to certify the amount of the fee to the attorney out of the amount of the accrued benefits.” 


Congress thus sought to protect claimants against “inordinately large fees” and also to ensure that attorneys representing successful claimants would not risk “nonpayment of [appropriate] fees.” But nothing in the text or history of §406(b) reveals a “design to prohibit or discourage attorneys and claimants from entering into contingent fee agreements.”. . . 


It is also unlikely that Congress, legislating in 1965, and providing for a contingent fee tied to a 25 percent of past-due benefits boundary, intended to install a lodestar method courts did not develop until some years later. Furthermore, we again emphasize, the lodestar method was designed to govern imposition of fees on the losing party. In such cases, nothing prevents the attorney for the prevailing party from gaining additional fees, pursuant to contract, from his own client. See Venegas v. Mitchell, 495 U.S. 82, 89(1990) (“[None] of our cases has indicated that [42 U.S.C.] §1988 . . . protects plaintiffs from having to pay what they have contracted to pay, even though their contractual liability is greater than the statutory award that they may collect from losing opponents. Indeed, depriving plaintiffs of the option of promising to pay more than the statutory fee if that is necessary to secure counsel of their choice would not further §1988’s general purpose of enabling such plaintiffs . . . to secure competent counsel.”). By contrast, §406(b) governs the total fee a claimant’s attorney may receive for court representation; any endeavor by the claimant’s attorney to gain more than that fee, or to charge the claimant a noncontingent fee, is a criminal offense. 


Most plausibly read, we conclude, §406(b) does not displace contingent-fee agreements as the primary means by which fees are set for successfully representing Social Security benefits claimants in court. Rather, §406(b) calls for court review of such arrangements as an independent check, to assure that they yield reasonable results in particular cases. Congress has provided one boundary line: Agreements are unenforceable to the extent that they provide for fees exceeding 25 percent of the past-due benefits. Within the 25 percent boundary, as petitioners in this case acknowledge, the attorney for the successful claimant must show that the fee sought is reasonable for the services rendered.17 


Courts that approach fee determinations by looking first to the contingent fee agreement, then testing it for reasonableness, have appropriately reduced the attorney’s recovery based on the character of the representation and the results the representative achieved. See, e.g., Lewis v. Secretary of Health and Human Servs., 707 F.2d 246, 249-250 (6th Cir. 1983) (instructing reduced fee  when representation is substandard). If the attorney is responsible for delay, for example, a reduction is in order so that the attorney will not profit from the accumulation of benefits during the pendency of the case in court. If the benefits are large in comparison to the amount of time counsel spent on the case, a downward adjustment is similarly in order. In this regard, the court may require the claimant’s attorney to submit, not as a basis for satellite litigation, but as an aid to the court’s assessment of the reasonableness of the fee yielded by the fee agreement, a record of the hours spent representing the claimant and a statement of the lawyer’s normal hourly billing charge for noncontingent-fee cases. Judges of our district courts are accustomed to making reasonableness determinations in a wide variety of contexts, and their assessments in such matters, in the event of an appeal, ordinarily qualify for highly respectful review. . . . 


The courts below erroneously read §406(b) to override customary attorney-client contingent-fee agreements. We hold that §406(b) does not displace contingent-fee agreements within the statutory ceiling; instead, §406(b) instructs courts to review for reasonableness fees yielded by those agreements. Accordingly, we reverse the judgment of the Court of Appeals for the Ninth Circuit and remand the case for further proceedings consistent with this opinion. . . . 

Justice SCALIA, dissenting. .


 . . In my view, the only possible way to give uniform meaning to the statute’s “reasonable fee” provision is to understand it as referring to the fair value of the work actually performed, which we have held is best reflected by the lodestar. . . . 


I conclude that a “reasonable fee” means not the reasonableness of the agreed-upon contingent fee, but a reasonable recompense for the work actually done. We have held that this is best calculated by applying the lodestar, which focuses on the quality and amount of the legal work performed, and “provides an objective basis on which to . . . estimate . . . the value of a lawyer’s services.” . . . 

Rosenberg v. Levin

409 So. 2d 1016 (Fla. 1982)

. . . OVERTON, J.


 . . . The issue to be decided concerns the proper basis for compensating an attorney discharged without cause by his client after he has performed substantial legal services under a valid contract of employment. . . . 


We hold that a lawyer discharged without cause is entitled to the reasonable value of his services on the basis of quantum meruit, but recovery is limited to the maximum fee set in the contract entered into for those services. We have concluded that without this limitation, the client would be penalized for the discharge and the lawyer would receive more than he bargained for in his initial contract. . . . 


The facts of this case reflect the following. Levin hired Rosenberg and Pomerantz to perform legal services pursuant to a letter agreement which provided for a $10,000 fixed fee, plus a contingent fee equal to fifty percent of all amounts recovered in excess of $600,000. Levin later discharged Rosenberg and Pomerantz without cause before the legal controversy was resolved and subsequently settled the matter for a net recovery of $500,000. Rosenberg and Pomerantz sued for fees based on a “quantum meruit” evaluation of their services. After lengthy testimony, the trial judge concluded that quantum meruit was indeed the appropriate basis for compensation and awarded Rosenberg and Pomerantz  $55,000. The district court also agreed that quantum meruit was the appropriate basis for recovery but lowered the amount awarded to $10,000, stating that recovery could in no event exceed the amount which the attorneys would have received under their contract if not prematurely discharged. 


The issue submitted to us for resolution is whether the terms of an attorney employment contract limit the attorney’s quantum meruit recovery to the fee set out in the contract. . . . 


There are two conflicting interests involved in the determination of the issue presented in this type of attorney-client dispute. The first is the need of the client to have confidence in the integrity and ability of his attorney and, therefore, the need for the client to have the ability to discharge his attorney when he loses that necessary confidence in the attorney. The second is the attorney’s right to adequate compensation for work performed. To address these conflicting interests, we must consider three distinct rules. 

CONTRACT RULE 


The traditional contract rule adopted by a number of jurisdictions holds that an attorney discharged without cause may recover damages for breach of contract under traditional contract principles. The measure of damages is usually the full contract price, although some courts deduct a fair allowance for services and expenses not expended by the discharged attorney in performing the balance of the contract. E.g., Bockman v. Rorex, 208 S.W.2d 991 (Ark. 1948) (fixed fee contract); Tonn v. Reuter, 95 N.W.2d 261 (Wis. 1959). Some jurisdictions following the contract rule also permit an alternative recovery based on quantum meruit so that an attorney can elect between recovery based on the contract or the reasonable value of the performed services. E.g., In re Downs, 363 S.W.2d 679 (Mo. 1963); French v. Cunningham, 49 N.E. 797 (Ind. 1898).


 Support for the traditional contract theory is based on: (1) the full contract price is arguably the most rational measure of damages since it reflects the value that the parties placed on the services; (2) charging the full fee prevents the client from profiting from his own breach of contract; and (3) the contract rule is said to avoid the difficult problem of setting a value on an attorney’s partially completed legal work. 
QUANTUM MERUIT RULE 


To avoid restricting a client’s freedom to discharge his attorney, a number of jurisdictions in recent years have held that an attorney discharged without cause can recover only the reasonable value services rendered prior to discharge. . . . This rule was first announced in Martin v. Camp, 114 N.E. 46 (N.Y. 1916), where the New York Court of Appeals held that a discharged attorney could not sue his client for damages for breach of contract unless the attorney had completed performance of the contract. The New York court established quantum meruit recovery for the attorney on the theory that the client does not breach the contract by discharging the attorney. Rather, the court reasoned, there is an implied condition in every attorney-client contract that the client may discharge the attorney at any time with or without cause. With this right as part of the contract, traditional contract principles are applied to allow quantum meruit recovery on the basis of services performed to date. Under the New York rule, the attorney’s cause of action accrues immediately upon his discharge by the client, under the reasoning that it is unfair to make the attorney’s right to compensation dependent on the performance of a successor over whom he has no control. 


The California Supreme Court, in Fracasse v. Brent, 494 P.2d 9 (Cal. 1972), also adopted a quantum meruit rule. That court carefully analyzed those factors which distinguish the attorney-client relationship from other employment situations and concluded that a discharged attorney should be limited to a quantum meruit recovery in order to strike a proper balance between the client’s right to discharge his attorney without undue restriction and the attorney’s right to fair compensation for work performed. The Fracasse court sought both to provide clients greater freedom in substituting counsel and to promote confidence in the legal profession while protecting society’s interest in the attorney- client relationship. 
Contrary to the New York rule, however, the California court also held that an attorney’s cause of action for quantum meruit does not accrue until the happening of the contingency, that is, the client’s recovery. If no recovery is forthcoming, the attorney is denied compensation. The California court offered two reasons in support of its position. First, the result obtained and the amount involved, two important factors in determining the reasonableness of a fee, cannot be ascertained until the occurrence of the contingency. Second, the client may be of limited means and it would be unduly burdensome to force him to pay a fee if there was no recovery. The court stated that: “(S)ince the attorney agreed initially to take his chances on recovering any fee whatever, we believe that the fact that the success of the litigation is no longer under his control is insufficient to justify imposing a new and more onerous burden on the client.” 
QUANTUM MERUIT RULE LIMITED BY THE CONTRACT PRICE


The third rule is an extension of the second that limits quantum meruit recovery to the maximum fee set in the contract. This limitation is believed necessary to provide client freedom to substitute attorneys without economic penalty. Without such a limitation, a client’s right to discharge an attorney may be illusory and the client may in effect be penalized for exercising a right. 


The Tennessee Court of Appeals, in Chambliss, Bahner & Crawford v. Luther, 531 S.W.2d 108 (Tenn. App. 1975), expressed the need for limitation on quantum meruit recovery, stating: “It would seem to us that the better rule is that because a client has the unqualified right to discharge his attorney, fees in such cases should be limited to the value of the services rendered or the contract price, whichever is less.” In rejecting the argument that quantum meruit should be the basis for the recovery even though it exceeds the contract fee, that court said: 


To adopt the rule advanced by Plaintiff would, in our view, encourage attorneys less keenly aware of their professional responsibilities than Attorney Chambliss, . . . to induce clients to lose confidence in them in cases where the reasonable value of their services has exceeded the original fee and thereby, upon being discharged, reap a greater benefit than that for which they had bargained. 


Other authorities also support this position. 

CONCLUSION

. . . It is our opinion that it is in the best interest of clients and the legal profession as a whole that we adopt the modified quantum meruit rule which limits recovery to the maximum amount of the contract fee in all premature discharge cases involving both fixed and contingency employment contracts. The attorney-client relationship is one of special trust and confidence. The client must rely entirely on the good faith efforts of the attorney in representing his interests. This reliance requires that the client have complete confidence in the integrity and ability of the attorney and that absolute fairness and candor characterize all dealings between them. These considerations dictate that clients be given greater freedom to change legal representatives than might be tolerated in other employment relationships. We approve the philosophy that there is an overriding need to allow clients freedom to substitute attorneys without economic penalty as a means of accomplishing the broad objective of fostering public confidence in the legal profession. Failure to limit quantum meruit recovery defeats the policy against penalizing the client for exercising his right to discharge. However, attorneys should not be penalized either and should have the opportunity to recover for services performed. 


Accordingly, we hold that an attorney employed under a valid contract who is discharged without cause before the contingency has occurred or before the client’s matters have concluded can recover only the reasonable value of his services rendered prior to discharge, limited by the maximum contract fee. We reject both the traditional contract rule and the quantum meruit rule that allow recovery in excess of the maximum contract price because both have a chilling effect on the client’s power to discharge an attorney. Under the contract rule in a contingent fee situation, both the discharged attorney and the second attorney may receive a substantial percentage of the client’s final recovery. Under the unlimited quantum meruit rule, it is possible, as the instant case illustrates, for the attorney to receive a fee greater than he bargained for under the terms of his contract. Both these results are unacceptable to us.


 We further follow the California view that in contingency fee cases, the cause of action for quantum meruit arises only upon the successful occurrence of the contingency. If the client fails in his recovery, the discharged attorney will similarly fail and recover nothing. . . . There should, of course, be a presumption of regularity and competence in the performance of the services by a successor attorney. 


In computing the reasonable value of the discharged attorney’s services, the trial court can consider the totality of the circumstances surrounding the professional relationship between the attorney and client. Factors such as time, the recovery sought, the skill demanded, the results obtained, and the attorney-client contract itself will necessarily be relevant considerations. 


We conclude that this approach creates the best balance between the desirable right of the client to discharge his attorney and the right of an attorney to reasonable compensation for his services. . . . We find the district court of appeal was correct in limiting the quantum meruit award to the contract price, and its decision is approved. . . . 

Chapter 8:  Terminating the Relationship

Problems

8-3. Due to FDA regulations, Martyn thinks her corporate client must disclose the receipt of a shipment of defective kidney dialysis machines because they could put some patients at risk by not adequately cleansing their blood. Client refuses, saying, “We’ll resell them to Short Co.—they care more about price than quality.” May (must) Martyn resign? What if Martyn is inside counsel to the corporation?

Chapter 9: The Limits of the Law

Cases and Materials
Gerald B. Lefcourt, P.C. v. United States

125 F.3d 79 (2d Cir. 1997), cert. denied, 524 U.S. 937 (1998)

WALKER, Circuit Judge:

Plaintiff-appellant Gerald B. Lefcourt, P.C. (“Lefcourt” or “the law firm”) appeals from the May 16, 1996 judgment entered in the United States District Court for the Southern District of New York (Robert P. Patterson, Jr., District Judge), granting the United States’ motion for summary judgment and denying plaintiff’s cross-motion for summary judgment in plaintiff ’s tax refund action. In so doing, the district court affirmed the imposition of a $25,000 penalty by the Internal Revenue Service (“IRS”) on the ground that Lefcourt had intentionally failed to comply with certain reporting requirements set forth in 26 U.S.C. §6050I and that the law firm had not established “reasonable cause” for doing so.

Lefcourt has advanced a number of reasons for failing to file the information required by §6050I, all of which are animated by a concern for the sensitive relationship that exists between attorney and client. We recognize the importance of this privilege and the impulse of attorneys to defend it vigorously, as Lefcourt has done here. However, for the following reasons, we affirm the judgment of the district court.

BACKGROUND

Title 26, section 6050I, of the United States Code requires “any person . . . engaged in a trade or business” who “in the course of such trade or business, receives more than $10,000 in cash . . .” to report to the IRS the person from whom the cash was received, the amount of cash received, the date and nature of the transaction, and “such other information as the Secretary may prescribe.” Form 8300 is the form used to report such a transaction.

During the summer of 1993, Lefcourt, a law firm specializing in criminal defense work, undertook the representation of a client facing federal drug and money laundering charges. The client paid Lefcourt over $10,000 in cash for legal services. On July 9, 1993, the law firm submitted a Form 8300 to the IRS, stating that it had received in excess of $10,000, and particularizing the date of the payment. The firm, however, deliberately omitted the payor’s name. In doing so, Gerald Lefcourt, the law firm’s name partner, attached to the Form 8300 an affidavit asserting that revealing the client-identifying information called for by §6050I would prejudice the interests of a client whom the law firm was actively representing and that the confidentiality of the information was protected by the Fifth and Sixth Amendments of the Constitution and by the Lawyers’ Code of Professional Responsibility.

On December 14, 1993, the IRS served the law firm with a Notice of Proposed Penalties under 26 U.S.C. §6721(e), which allows for the imposition of a penalty where “intentional disregard” of §6050I’s reporting requirements is established. Over the following four months, Lefcourt initiated numerous correspondences with the IRS to request a conference with the IRS’s Office of Appeals concerning the proposed penalty, and to explain the basis for its failure to provide the name of its client on the Form 8300. The overtures resulted in an apparently unsuccessful pre-settlement conference between Lefcourt and the IRS on April 12, 1994: on August 8, 1994 the IRS assessed the law firm a $25,000 penalty pursuant to §6721.

In September of 1994, the law firm paid the full amount of the assessed penalty and, on that date, claimed a refund for the same amount. The following day, the IRS notified Lefcourt that no refund would be granted. On December 6, 1994, Lefcourt brought this refund action in the district court pursuant to 28 U.S.C. §1346(a)(1).

In May 1995, while the case was pending before the district court, the law firm filed an amended Form 8300 that provided the name of the client that had previously been omitted from the form that was filed on July 9, 1993. . . .

I. INTENTIONAL DISREGARD

We first turn to the question of whether, by declining to provide its client’s name as called for by Form 8300, the law firm acted with “intentional disregard” of §6050I’s filing requirements. . . .

. . . When a party is deemed to have failed to file the information required by §6050I because of “intentional disregard of the filing requirement,” the Internal Revenue Code provides that the party shall be fined the greater of $25,000 or the amount of cash received in the transaction. See 26 U.S.C. §6721(e)(2)(C). Title 26, section 301.6721-1(f)(2)(ii), of the Code of Federal Regulations indicates that “a failure is due to intentional disregard if it is a knowing or willful . . . failure to include correct information.”. . .

. . . Lefcourt takes the position that under §6721, a good faith belief in the legality of one’s conduct—even where that belief later proves to be mistaken or unreasonable—precludes a finding of intentional disregard. Put another way, Lefcourt argues that one must be aware of the law’s requirements in order to disregard them, and thus, a subjective good faith belief that one’s conduct is lawful precludes the imposition of the penalty. Lefcourt suggests that Congress chose to adopt this heightened “bad faith” requirement because the penalties provided for by the statute are severe. . . .

Section 6721 does not use the term “willful”; it uses the term “intentional disregard.” But 26 C.F.R. §301.6721-1(f)(2)(ii) defines “intentional disregard” as synonymous with “willfulness.” Thus, in our view, the “intentional disregard” set forth in §6721’s penalty provision means conduct that is willful, a term which in this context requires only that a party act voluntarily in withholding requested information, rather than accidentally or unconsciously. Once it is determined, as it was here, that the failure to disclose client-identifying information was done purposefully, rather than inadvertently, it is irrelevant that the filer may have believed he was legally justified in withholding such information. The only question that remains is whether the law required its disclosure.

As it is uncontested that Lefcourt was aware that Form 8300 asked for its client’s identity and nonetheless chose to refuse to provide the name, there is no dispute that Lefcourt acted voluntarily. We thus agree with the district court that, as a matter of law, Lefcourt’s failure to disclose the client-identifying information was willful and in “intentional disregard” of the law firm’s obligation.

II. MANDATORY WAIVER

Lefcourt argues that even if the law firm acted with intentional disregard of §6050I’s reporting requirements, it was entitled to the automatic penalty waiver under 26 U.S.C. §6724. That section sets forth the waiver rules that apply to the penalties for failure to comply with certain IRS reporting requirements. It provides that “no penalty shall be imposed under this part with respect to any failure if it is shown that such failure is due to reasonable cause and not to willful neglect.” . . . The burden of showing reasonable cause is on the party seeking the waiver. We hold that Lefcourt was not entitled to the waiver because the law firm failed to establish that it had an objectively reasonable argument for failing to disclose its client’s identity. . . .

. . . Thus the appropriate inquiry in this case is whether the law firm’s decision to withhold client-identifying information was consistent with the standard of care that a reasonably prudent attorney would use under the circumstances in the course of his or her business.

Preliminarily, we acknowledge that a reasonable attorney carefully attends to the attorney-client privilege. Not only is the attorney bound to do so under the various codes of professional responsibility that govern the practice of law, but also, to many attorneys, the privilege between attorney and client “is essential to enhancing frank and complete communication between attorney and client, which, in turn, promotes compliance with the law and facilitates the administration of justice.” Yet the attorney-client privilege, however important to our system of justice, is not a license for an attorney to act “unreasonably” in willfully failing to comply with clear federal law. . . .

Lefcourt argued to the IRS and to the district court that under Second Circuit law the attorney-client privilege protects an attorney from disclosing the client-identifying information required under §6050I in certain “special circumstances.” The law firm contended that it did not submit the required information principally because it believed that a special circumstance might be found to exist where the completed Form 8300 would provide the government with evidence of its client’s unexplained wealth—evidence that could incriminate the client in the same proceedings for which the client had retained the law firm. Lefcourt also referred to the fact that disclosure of the client’s identity might lead eventually to Lefcourt’s being called as a witness against the client, which would in turn result in the law firm’s disqualification.

Our assessment of the reasonableness of the law firm’s claimed “special circumstances” begins with United States v. Goldberger & Dubin, P.C., 935 F.2d 501 (2d Cir. 1991). In Goldberger, . . . the attorneys argued that §6050I’s reporting requirements were unconstitutional and violative of the attorney-client privilege. We rejected both claims and affirmed the district court’s order directing disclosure of the client-identifying information.

With respect to the attorney-client privilege, we held that “absent special circumstances . . . the identification in Form 8300 of respondents’ clients who make substantial cash payments is not a disclosure of privileged information.” Thus, we suggested that although a client’s identity is generally not privileged, there might be “special circumstances” where such information would be protected from disclosure. . . .

As a general rule, a client’s identity and fee information are not privileged. See In re Grand Jury Subpoena Served Upon John Doe, Esq., 781 F.2d 238, 247 (2d Cir. 1989) (en banc). Although the court in Goldberger did not elaborate on the meaning of the special circumstances exception to the rule, it offered some guidance as to what might and what might not constitute such a circumstance. Significant to this case, the court expressly rejected the essence of Lefcourt’s claim when it stated that the “asserted possibility” that a client may be incriminated by disclosure does not constitute a special circumstance.

In so doing, the court cited In re Grand Jury Subpoena Duces Tecum Served Upon Gerald L. Shargel, 742 F.2d 61 (2d Cir. 1984), which involved a defense attorney’s appeal of a district court order denying a motion to quash a subpoena issued by a grand jury that sought to compel the attorney to produce records of money he had received from several clients who had been indicted for RICO violations. The government in Shargel admitted that the grand jury wanted the information as possible evidence that the defendants possessed unexplained wealth. Shargel argued that disclosure of the information would violate the attorney-client privilege by incriminating his clients in the RICO case. The court unequivocally rejected this “incrimination rationale” that Lefcourt now claims provided a reasonable basis for its own noncompliance. . . .

Goldberger and Shargel, read together, squarely reject the principal argument put forward by Lefcourt here: that possible or even likely client incrimination constitutes a special circumstance justifying nondisclosure. See also Doe, 781 F.2d at 247-48 (compelled disclosure of client identity and fee information that is incriminating evidence of unexplained wealth does not, “absent special circumstances,” violate the attorney-client privilege).

Lefcourt attempts to avoid the force of Goldberger and Shargel by arguing that its case presents a unique twist on the incrimination rationale because the incrimination would have occurred in the very case for which the funds triggering the obligation to file a Form 8300 were expended as legal fees. . . .5 The foregoing argument by Lefcourt has been characterized by courts as the “legal advice exception,” which holds client-identifying information privileged “where there is a strong probability that disclosure would implicate the client in the very criminal activity for which legal advice is sought.” However, this exception (which has been described by [the Tenth Circuit] as “questionable validity,”) has never once been accepted in this circuit. . . .

Thus the law is clear, and was so when Lefcourt refused to file its completed Form 8300: to the extent that the legal advice exception exists in any jurisdiction, it plainly is not recognized as a special circumstance in this circuit. . . .

Lefcourt next argues that incrimination in the very case for which the attorney was retained implicates (or could reasonably be thought to implicate) the so-called “direct linkage” special circumstance that this court mentioned in Goldberger, 935 F.2d at 505. If there is such an exception in this circuit outside of the Fifth Amendment context—a matter we do not decide—it must be derived from Marchetti v. United States, 390 U.S. 39, 48-49 (1968), a case where the Supreme Court held that the Fifth Amendment privilege against self-incrimination was a defense in a prosecution for failing to register as a gambler under the IRS’s wagering tax provisions where the “direct and unmistakable consequence” of registration would be to implicate the party registering in the crime of gambling. The present case does not remotely resemble the facts of Marchetti, a case in which disclosure of the information provided the proof necessary to convict the filer of the crime of gambling—where the statutory filing requirement produced, in effect, a compelled confession of criminal activity. Here, in contrast, the client was not compelled to pay the law firm in cash, but rather did so voluntarily. See Goldberger, 935 F.2d at 504 (“To avoid disclosure under section 6050-I, they need only pay counsel in some manner other than with cash. The choice is theirs.”). Furthermore, the disclosure that a client consulted an attorney and paid that attorney in cash, although probative of unexplained wealth, does not link the defendant to a crime in the manner required by Marchetti. Rather, “seeking legal advice is as much a first step in demonstrating innocence as it is an admission of guilt.” And, most significantly, we have explicitly rejected claims of attorney-client privilege where disclosure of fee information might provide the government with evidence of unexplained wealth in a criminal case. . . .

In sum, we conclude that Lefcourt had no reasonable basis for failing to provide the information required by §6050I under the facts presented here. Although the contours of the special circumstance exception have not been exhaustively developed, no doubt due to the fact special circumstances are seldom found to exist, it is clear that there is no special circumstance in this circuit simply because the provision of client-identifying information could prejudice the client in the case for which legal fees are paid. . . . We believe that this legal principle is firmly established and was so when the incomplete Form 8300 was filed. Thus we conclude that Lefcourt did not exercise the “standard of care that a reasonably prudent person would use under the circumstances in the course of its business in determining its filing obligations” in asserting otherwise. 26 C.F.R. §303.6724-1(d)(i).

We therefore agree with the district court that Lefcourt has not established “reasonable cause” for its willful noncompliance with §6050I. . . .

Stewart v. Bank of America, N.A.

203 F.R.D. 585 (M.D. Ga. 2001)

OWENS, District Judge.

This matter is before the Court on Defendant’s Motion to Disqualify Robert Cork and Patrick Cork as Plaintiff’s Counsel. Defendant contends that pursuant to M.D. Ga. L.R. 83.2.1(A), Georgia Rule of Professional Conduct 3.7(a) and American Bar Association Model Rule of Professional Conduct 3.7(a), Robert Cork and Patrick Cork are wrongfully counsel for Plaintiff and necessary, material witnesses in this case. Defendants contend that proper discovery will require the deposition of both attorneys because they were eyewitnesses to and have personal knowledge of the foreclosure transaction and events subsequent thereto that are the subject matter of this litigation. Robert Cork and Patrick Cork contend they should not be disqualified because the situation fits within the exceptions to the ethical rules listed above.

I. DISCUSSION

The local rule of this court, M.D. Ga. L.R. 83.2.1(A), provides that attorneys practicing in this court shall be governed by this Court’s local rules, any rules of conduct adopted by the Supreme Court of Georgia and the American Bar Association Model Rules of Professional Conduct. The Georgia Supreme Court and the ABA’s Model Rules employ an identical rule that prohibits attorneys from serving in the capacity as both an advocate and a witness. [The court cites Model Rule 3.7 and comments 2 and 4.] Because the adoption of the ABA version of this rule is relatively new in Georgia, there are few cases directly on point. Therefore, caselaw from other circuits interpreting the ABA Rule 3.7 will be analyzed for guidance in this area. This caselaw is in accord with the comments to the newly adopted Georgia Rule and is thus instructive in the case at bar.

Even before the recent adoption of new rules of professional conduct, it had been the law in this state for some time that the trial judge has the authority and discretion to disqualify counsel attempting to serve as both advocate and witness. In a Seventh Circuit case, the court analyzed an Indiana Rule of Professional Conduct identical to Georgia’s Rule 3.7. Hutchinson v. Spanierman, 190 F.3d 815 (7th Cir. 1999), cert. denied, 529 U.S. 1068 (2000). In Hutchinson, the court of appeals affirmed the disqualification of an attorney because there was sufficient evidence to suggest to the trial judge that the attorney would likely be called as a material witness in the case. The attorney was a witness to several of the conversations the substance of which involved the civil RICO count in the complaint. For that and various other reasons, the court found that the attorney was properly disqualified as counsel. One district court noted that as a rule “once counsel recognizes that opposing counsel is ‘likely to be a necessary witness,’ a motion to disqualify opposing counsel should be filed.” Freeman v. Vicchiarelli, 827 F. Supp. 300, 302 (D.N.J. 1993). That court explained Rule 3.7 does not require an absolute certainty that the attorney will be called as a witness, only that there is a “likelihood” that the attorney will be a necessary witness. Moreover, “once an attorney recognizes that he is ‘likely’ to be a witness in litigation, he must choose whether he will proceed as advocate or witness; he may not choose both.” In Freeman, the court noted it was imperative that this take place as soon as possible before the case approaches a trial date.

In another case, the defendant’s attorney was disqualified in a breach of contract action between a festival organizer and a merchandiser. World Youth Day, Inc. v. Famous Artists Merchandising Exchange, Inc., 866 F. Supp. 1297 (D. Colo. 1994). The court disqualified the attorney because he was likely to be called as a necessary witness based on the fact that he was the sole negotiator for the merchandiser. The court held that a lawyer is “‘necessary’ witness if his or her testimony is relevant, material and unobtainable elsewhere.” The attorney in that case was “the only individual on [the defendant’s] side with first-hand non-privileged knowledge of many relevant and material facts at issue in [that] case.” The attorney’s testimony was essential in establishing whether a valid and enforceable contract was initially formed and whether it still existed. The court held that a jury would be confused by an advocate also appearing as a witness and “may attribute too much or too little weight to [an attorney’s] testimony because of his dual role.” Therefore, the attorney was disqualified from acting as defense counsel and from taking or defending all depositions.

In a Title VII wrongful termination case, a court suspended consideration of the disqualification motion until discovery could be completed. Caplan v. Braverman, 876 F. Supp. 710 (E.D. Pa. 1995). The defendants moved for disqualification because plaintiff ’s attorney was part of a conversation where one of the defendant partners allegedly made admissions damaging to the defendants concerning plaintiff ’s departure from the firm. Considering the factors from Rule 3.7, the court found that (1) the point on which the attorney at issue would testify was contested, (2) the proposed testimony would not relate to the value of legal services and (3) disqualification was unlikely to work substantial hardship on the plaintiff. However, it could not determine at that time if it was necessary to disqualify plaintiff’s counsel. . . . [T]he court noted the plaintiff ’s contention that her attorney’s possibly damaging testimony about the termination could be ruled inadmissible as a statement made in the context of an offer to compromise under F.R.E. 408. The court instructed the attorney to prepare other counsel for the event that he may be disqualified if discovery shows that the attorney would have to testify at trial. The court denied the motion to disqualify without prejudice but noted that even if plaintiff ’s attorney was later disqualified from acting as plaintiff’s advocate at trial, the attorney would not be prohibited from representing the client in pre-trial and post-trial matters.

In the case at bar, it is readily apparent that the rules and caselaw requiring disqualification in a advocate/witness conflict situation are applicable. There is no question that Robert Cork and Patrick Cork are necessary, material eyewitnesses to the several transactions that are the subject matter of this case. It is also clear that the exceptions in Rule 3.7 are not applicable. Specifically, any statements the Plaintiff ’s attorney would make about the events in question would be based on personal knowledge from their participation therein. Because there is much debate over what happened at the foreclosure sale and thereafter, their statements or testimony would be related to hotly contested issues. Second, the testimony from the attorneys would not relate to the nature and/or value of their legal services rendered in this case. Third, the disqualification of the attorneys would not work any hardship on the Plaintiff at this point. Discovery has not yet taken place, no dispositive motions have been filed and a trial date has not been set. Accordingly, this case has not yet moved to the point where it would be detrimental to the Plaintiff ’s interests to find substitute counsel. Rather, it is in Plaintiff ’s best interest for the attorneys to withdraw at this point before the case proceeds any further.

Indeed, if the attorneys were not disqualified at this point, it is very likely that Plaintiff ’s case would be jeopardized. From the record before the Court, it is obvious that the Plaintiff has precious few witnesses, if any, to relate his side of the story to a jury. The parties dispute whether there were witnesses at the actual foreclosure sale. The Plaintiff ’s attorneys assert that a deputy sheriff and a lawclerk were present. However, the Defendant contends that there were no witnesses at the foreclosure sale. Consequently, there is more than a mere ‘likelihood’ that Robert Cork and Patrick Cork will be necessary, material witnesses for the Plaintiff in any trial of this case. As in World Youth Day, supra, the attorneys were the sole negotiators for the Plaintiff at the foreclosure sale. They are the only ones on Plaintiff ’s side, other than the Plaintiff, with first-hand knowledge of many relevant and material facts at issue in this case. Therefore, their testimony is essential in establishing whether a valid foreclosure sale actually took place. Any statements they would make at trial regarding the foreclosure or any subsequent, related events would completely confuse a jury because they would attribute too much, or possibly too little, weight to the attorneys’ testimony.

Moreover, it is unnecessary to hold the motion to disqualify in abeyance pending discovery as was done in Caplan. It is obvious from the pleadings, the motions filed by the parties and the in-chambers conference on August 14, 2001 that it is in the Plaintiff ’s best interest that Robert Cork and Patrick Cork be removed as Plaintiff ’s attorneys and substitute counsel found immediately.2 Therefore, Defendant’s Motion to Disqualify Robert Cork and Patrick Cork as Plaintiff’s Counsel is granted.

Chapter 10: Self-Regulation
Problems
10-4. Can Martyn & Fox advertise their new phone number as “1-800-HonestL”? What about “1-800-NOTGLTY”?

10-5. Can Martyn & Fox use commercially available email lists to solicit clients for estate planning? Can Fox follow up on email responses with phone calls? Can he follow up using real-time electronic exchanges?

10-10. In an attempt to expand their practice, Martyn & Fox hope to strike a deal with Doris Davenport, a licensed insurance salesperson. Davenport has her own office in a rural community just over the state line.

(a) Can Martyn & Fox provide estate-planning services to clients Davenport refers? Does it matter where the clients live?

(b) Can Martyn & Fox provide probate services to clients referred by Davenport? Does it matter where the clients live?

(c) Can Martyn & Fox agree to refer its estate planning clients to Davenport in exchange for a 10 percent share of the commission she receives on the sale of each investment? How about if we bring her in-house? If we pay her a salary?

(d) Can Martyn & Fox agree to refer its estate planning clients to Davenport in exchange for her referrals of insurance clients to Martyn & Fox for estate planning services?

Cases and Materials
Lloyd v. Fishinger

605 A.2d 1193 (Pa. 1992)

CAPPY, J.

This case presents an issue involving the constitutional doctrine of separation of powers. Specifically, may the legislature prescribe rules directly affecting the conduct of attorneys in this Commonwealth, when the Pennsylvania Constitution at Article V, Section 10, has expressly delegated the authority to oversee the conduct of lawyers to the judiciary.

The question posed to this Court arises from the efforts of the appellants to dismiss the appellees from acting as their legal counsel in a personal injury action. Ralph Fishinger, the appellant, was seriously injured in a motorcycle accident occurring on June 6, 1987. As a result of the accident Mr. Fishinger underwent amputation of part of one leg, and remained hospitalized for one month. On June 8, 1987, two days after the accident, the appellee, attorney Lloyd arrived at the hospital to discuss a contingent fee agreement with Mr. Fishinger, whereby Mr. Lloyd would provide legal representation for Mr. Fishinger as a result of any claim arising from the accident. Mr. Fishinger signed the agreement at that time. Prior to visiting Mr. Fishinger, attorney Lloyd had been to the Fishinger home, where he obtained Mrs. Fishinger’s signature on the contingent fee agreement, to represent her interests as a result of her husband’s accident.

Upon being released from the hospital on July 9, 1987, Mr. Fishinger called attorney Lloyd and told him that his services were not wanted. Attorney Lloyd requested written verification of dismissal. Mr. Fishinger instructed his new counsel to provide written verification. Attorney Lloyd then insisted upon written verification by Mr. and Mrs. Fishinger, who promptly complied with that request. Attorney Lloyd then filed a complaint against the Fishingers in contract to enforce the contingent fee agreement, with an alternative count in equity for quantum meruit.

The Fishingers filed preliminary objections to the complaint alleging the invalidity of the contingent fee agreement on the basis of 42 Pa. C. S. §7101(a)(3), entitled Settlements and other agreements with hospitalized persons, which provides in pertinent part:

Where a person is injured and confined as a patient to a hospital or sanitarium due to such injuries, no attorney shall, during the first 15 days of the confinement of such patient, enter or attempt to enter into an agreement relating to compensation wholly or partly on a contingent basis with such patient in connection with his injuries. . . .

Article V, Section 10(c) of the Pennsylvania Constitution distinctly delineates the authority of the judiciary, providing in pertinent part:

The Supreme Court shall have the power to prescribe general rules governing practice, procedure and the conduct of all courts, justices of the peace and all officers serving process or enforcing orders, judgments or decrees of any court or justice of the peace, . . . and for admission to the bar and to practice law, and the administration of all courts and supervision of all officers of the judicial branch, if such rules are consistent with this Constitution and neither abridge, enlarge nor modify the substantive rights of any litigant, nor affect the right of the General Assembly to determine the jurisdiction of any court or justice of the peace, nor suspend nor alter any statute of limitation or repose. All laws shall be suspended to the extent that they are inconsistent with rules prescribed under these provisions.

In Wajert v. State Ethics Commission, 420 A.2d 439 (Pa. 1980), this Court made clear that it holds the exclusive power to govern the conduct of attorneys in Pennsylvania. Wajert was a former judge, who, upon leaving the bench in the Court of Common Pleas, sought to resume his legal practice. He was informed by the State Ethics Commission that he would be prohibited from representing any clients before the Court of Common Pleas from which he had resigned for a period of one year. This Court held that the “application of this statute to a former judge constitutes an infringement on the Supreme Court’s inherent and exclusive power to govern the conduct of those privileged to practice law in this Commonwealth.”

The statute was declared inapplicable to Wajert as a violation of the doctrine of separation of powers. The same statute was held inapplicable, for the same reason, to former attorney employees of the Public Utility Commission in Pennsylvania Public Utility Commission Bar Association v. Thornburgh, 450 A.2d 613 (Pa. 1982).5
In a rather unusual format, this Court crystallized the importance of the doctrine of separation of powers in In re 42 PA. C. S. §1703, 394 A.2d 444 (Pa. 1978). The Legislature had enacted, and the Governor had approved, a provision of the Public Agency Open Meeting Law, which would require this Court to hold sessions open to the public while exercising its rule-making powers. In an open letter to the executive and legislative branches, this Court emphatically expressed its view that provision was unconstitutional:

While the separation of powers doctrine does not “contemplate total separation of [the] three . . . branches of Government,” Buckley v. Valeo, 424 U.S. 1, 104 (1976), the existence of appropriate overlap between branches with respect to some functions of government does not mean that such overlap is appropriate with respect to all functions. The Pennsylvania Constitution grants the judiciary—and the judiciary alone—power over rule-making. . . .

At its original conceptualization, the theory of separation of powers was to prohibit tyranny by creating a system within which no one branch of government would hold all the reins of power. See, The Federalist No. 47 (J. Madison). Admittedly, the threat of tyranny is not as active a concern today as it was at the birth of our State and Federal Constitutions. However, the principles upon which we developed three separate branches of government, each with its own field of expertise and dominion, are still to be strictly followed.

The Supreme Court in this Commonwealth is empowered by the Pennsylvania Constitution to govern the conduct of attorneys practicing law within the Commonwealth. In furtherance of that authority, this Court has enacted rules of professional conduct. At present, Rule 7.3 Direct Contact with Prospective Clients, prohibits the actions taken by attorney Lloyd in the instant case. Although Rule 7.3 was not in effect at the relevant time herein, its predecessor, DR 2-103, was in full force and effect, and contained the same prohibition.

In our serious task of overseeing ethical conduct within the bar, this Court is not unaware of the evils involved in direct solicitation of clients by attorneys. Those inherent evils were succinctly summarized by the United States Supreme Court in Ohralik v. Ohio State Bar Association, 436 U.S. 447 (1978):

The substantive evils of solicitation have been stated over the years in sweeping terms; stirring up litigation, assertion of fraudulent claims, debasing the legal profession, and potential harm to the solicited client in the form of overreaching, overcharging, under-representation, and misrepresentation.

The aversion of this Court for the conduct of attorney Lloyd described in this case, however, cannot be a reason to uphold an unconstitutional infringement by the legislature upon the exclusive power and authority of this Court. Rules of conduct disapproving direct solicitation have always been part of this Courts disciplinary focus. As 42 Pa. C. S. §7101(a)(3) is a clear attempt by the legislature to enact rules of conduct in an area exclusively within the province of this Court that section of the statute is unconstitutional. . . .6
FLAHERTY, J. [Dissenting]

We all agree—the public, the legislature, the bar, and the Supreme Court of Pennsylvania—that the actions of attorney Lloyd were blatantly improper. I therefore believe it was correct for the trial court to dismiss Lloyd’s complaint on preliminary objections. . . .

As the plurality points out, the Code of Professional Conduct in effect in 1987 prohibited the actions taken by attorney Lloyd. . . .

I read 42 Pa. C. S. §7101(a)(3) as an amplification of our regulation of attorney conduct set forth in DR 2-103(A), not as a usurpation of our exclusive prerogative of regulating the practice of law.

This court has stated: “We must presume that an Act of the legislature is intended to be constitutional and wherever a legislative act can be preserved from unconstitutionality it must be preserved.” I see no compelling need to declare the statute unconstitutional when it is consistent with our regulation of attorney conduct and merely explains our disciplinary rule.

Furthermore, I perceive the thrust of 42 Pa. C. S. §7101(a)(3) to be the protection of the public, not the regulation of the practice of law. We have held that rules of professional conduct applicable to attorneys do not have the force of substantive law but are to be utilized in disciplinary proceedings. The preamble to the current Rules of Professional Conduct expresses this scope of the Rules as follows:

Violation of a Rule should not give rise to a cause of action nor should it create any presumption that a legal duty has been breached. The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability.

In keeping with that interpretation, a disciplinary rule which prohibits conduct such as attorney Lloyd’s would not affect the validity of a contract created in violation of the rule. The statute, on the other hand, clearly establishes that such a contract is against public policy and is therefore void. Thus I view the statute, not as an impermissible intrusion on the power of this court to regulate the practice of law, but as a proper legislative act in the public interest affecting the substantive law of contracts. . . .

Lawline v. American Bar Association

956 F.2d 1378 (7th Cir. 1992), cert. denied, 510 U.S. 992 (1993)

CUMMINGS, Circuit Judge.

This case presents antitrust and constitutional challenges to two legal ethics rules recommended by the American Bar Association and adopted by the Illinois Supreme Court and the United States District Court for the Northern District of Illinois. The disciplinary rules at issue forbid lawyers from assisting laypersons in the unauthorized practice of law (the “unauthorized practice rule”) and also forbid lawyers from entering into partnerships with non-lawyers if any of the activities of the partnership consist of the practice of law (the “partnership rule”). Specifically, plaintiffs challenge ethics rules 5.4(b) and 5.5(b) contained in the ABA Model Rules of Professional Responsibility (the “Model Rules”). . . . The Illinois Supreme Court and the Northern District of Illinois have adopted these rules verbatim. . . .

Plaintiffs contend that these two rules violate Sections 1 and 2 of the Sherman Antitrust Act (15 U.S.C. §§1 and 2). Plaintiffs also claim that the adoption of these two rules violates their constitutional right to due process and equal protection, as well as the rights secured them by the First Amendment. As a result of this alleged deprivation of rights, plaintiffs base part of their suit on the Civil Rights Act of 1871 (42 U.S.C. §1983). They seek an award of money damages and a declaratory judgment that the contested rules are unconstitutional.

The district court dismissed plaintiffs’ complaint on a Federal Rule of Civil Procedure 12(b)(6) motion for failure to state a claim on which relief can be granted. . . . For the reasons

discussed below, we affirm the judgment of the district court.

I

The first amended complaint describes the initial plaintiff, Lawline, as an unincorporated association of lawyers, paralegals and laypersons with its principal office in Chicago. The other three plaintiffs are Thomas Holstein, an Illinois lawyer who is the managing director and supervising attorney of Lawline; LeNore Nelson, a paralegal serving as Lawline’s office manager and head paralegal; and Joyce Novak, a Chicagoan described as a general factory worker for Procter and Gamble Co. who received information from Lawline regarding Chapter 7 bankruptcy proceedings.

According to the plaintiffs, Holstein founded Lawline in 1978 to use law students, paralegals and lawyers to answer legal questions from the public without charge over the telephone and to assist them in representing themselves in routine legal matters. Lawline’s other stated purposes are to refer members of the public without financial resources to agencies providing legal services and to refer them to young lawyers who charge reduced fees, thus creating a “prototype legal delivery system” subsidized by referral fees. In its ten years of existence, Lawline is said to have answered legal questions for more than 500,000 people, particularly in Illinois, Indiana and Wisconsin, and also nationally through a toll-free telephone number.

Plaintiffs’ first amended complaint consists of 109 pages and has 86 pages of exhibits. The complaint names as defendants the American Bar Association (“ABA”), the Illinois State Bar Association (“ISBA”), the Chicago Bar Association (“CBA”), the Justices of the Illinois Supreme Court, the members of its Committee on Professional Responsibility, the members of its Attorney Registration and Disciplinary Commission (“ARDC”), the United States Trustee for the Northern District of Illinois, the United States Trustee’s Assistant, and five members of the executive committee of the court below.

The ABA House of Delegates adopted Model Rule 5.4(b) and Rule 5.5(b) in 1983. Plaintiffs allege that the adoption of the two ethics rules at issue was the result of a conspiracy among the ABA House of Delegates, ISBA Delegates, and CBA Delegates to protect traditional law firms and restrain trade. In pursuance of the conspiracy the defendants allegedly agreed to have the three bar associations issue advisory ethics opinions prohibiting non-lawyers from owning financial interests in law firms and prohibiting lawyers from forming partnerships with non-lawyers if any of the activities of the partnership consist of the practice of law. . . .

Plaintiffs further complain that in February 1988, defendants United States Trustee and his assistant reported to the Illinois Supreme Court’s Attorney Registration and Disciplinary Commission that non-lawyers at Lawline were giving legal advice to debtors in Chapter 7 bankruptcy proceedings. According to the plaintiffs, this report resulted in an investigation of managing director Holstein. A few months later the United States Trustee filed a motion in a bankruptcy proceeding to enjoin Lawline from engaging in the practice of law in bankruptcy proceedings. He also filed an adversary proceeding against plaintiffs Lawline, Holstein and Nelson in furtherance of the supposed conspiracy.

In their pleadings, plaintiffs assail the partnership rule and the unauthorized practice rule and assert that these provisions resulted from a conspiracy between the courts and the organized bar to monopolize the dissemination of legal advice in violation of the Sherman Act (Count I) and to deprive plaintiffs of their First Amendment rights to freedom of speech and association as well as their rights of due process and equal protection in violation of the 1871 Civil Rights Act (Count II). Count III sought a declaratory judgment that the Northern District and Illinois rules are unconstitutional on their face.

Due to these alleged violations, plaintiffs contend that the defendants harmed Lawline by restricting it and other similar private law referral services from advertising. In addition plaintiffs allege that they were injured because Holstein and Nelson were prevented from forming a business entity to provide low-cost legal services, resulting in lost revenues of $650,000. In their prayers for relief, plaintiffs have sought treble damages, attorney’s fees, and an injunction prohibiting the enforcement of the challenged rules and requiring defendants to adopt new rules permitting non-lawyers to own interests in law firms. They have also asked for an order requiring the establishment of a $1,000,000 research institute to promote “the development of inter-professional models for the cost-efficient delivery of legal information” and the “assistance of the general public in pro-se representations.” . . .

II

A. Sherman Act Immunity

In the opinion below, Judge Holderman held that all defendants were immune from federal antitrust liability so that Count I was dismissed. We agree.

As to the three bar associations, Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, controls. . . . As the Supreme Court held in Noerr, “Where a restraint upon trade or monopolization is the result of valid governmental action, as opposed to private action, no violation of the [Sherman] Act can be made out.” It is immaterial that these rules were prompted by the defendant bar associations, because Noerr also decided that “the Sherman Act does not prohibit two or more persons from associating together in an attempt to persuade the legislature or the executive [here the judiciary acting in a legislative capacity] to take particular action with respect to the law that would produce a restraint or monopoly.” Id. It is immaterial too that the bar associations encouraged the adoption of these rules because Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 499, decided that “those urging the governmental action enjoy absolute immunity for the anticompetitive restraint.”

The plaintiffs also challenge as anticompetitive certain ethical opinions promulgated by the defendant bar associations. However, this Court has held that “when a trade association provides information” (by giving its approval in that case, its disapproval in this case) “but does not constrain others to follow its recommendations, it does not violate the antitrust laws.” This is so even where the organization at issue has a towering reputation. Even if the Illinois State Bar Association had issued an opinion that it believed certain types of conduct to be violative of the Illinois Rules of Professional Conduct, that opinion could have no anti-competitive effect unless the Illinois State Supreme Court or the Northern District agreed with the ISBA’s assessment. It is Illinois’ and the Northern District’s promulgation and enforcement of the challenged ethics rules and not private parties’ interpretation of those rules that restrains competition. In sum, the three bar associations are immune from the alleged antitrust liability.

The district court also correctly held that the justices of the Illinois Supreme Court,4 the Attorney Registration and Disciplinary Commission, 
the Executive Committee of the district court, the United States Trustee and the United States Trustee’s Assistant are immune from antitrust liability. The Illinois Supreme Court and the ARDC are protected by the state-action doctrine enunciated in Parker v. Brown, 317 U.S. 341. There the Supreme Court adopted a state-action immunity from the Sherman Act because its legislative history showed no congressional purpose to restrain state action or official action directed by a state. Here the Illinois Supreme Court was acting in a legislative capacity and therefore in the same position as a state legislature, so that the activities in question are exempt from Sherman Act liability. Hoover v. Ronwin, 466 U.S. 558, 568; Bates v. St. Bar of Ariz., 433 U.S. 350, 360. The ARDC serves as an agent of the Illinois Supreme Court; consequently the members of the ARDC also enjoy antitrust immunity.

Similarly, the Executive Committee of the district court is insulated from Sherman Act liability. The members of that committee consist of five federal district court judges who are responsible for supervising and disciplining attorneys practicing before them. Since they are serving as instrumentalities of the United States, this suit cannot be maintained against them.

The United States Trustee and the Trustee’s assistant were also made defendants. Because in their official actions they are federal executive officers (28 U.S.C. §§581-582) and were acting in their official capacities, they also are not liable under the Sherman Act.

As the district judge held, Count I must be dismissed because all the defendants are immune from federal anti-trust liability.

B. Liability under Section 1983 of the Civil Rights Act of 1871

1.
State Action

In Count II plaintiffs allege that defendants’ adoption and enforcement of the disciplinary rules at issue contravene the First Amendment and the Due Process and Equal Protection clauses of the United States Constitution, thus violating Section 1983 of the 1871 Civil Rights Act. In order to establish a viable claim of deprivation of rights under Section 1983, plaintiffs must not only show that their constitutional rights were violated, they must also show that the defendants acted under color of state law. Here the three bar associations have not engaged in state action by formulating the disciplinary rules in question. In concluding that the private bar associations are not state actors for the purpose of Section 1983, this Court relies upon the fact that “the power to prescribe rules governing attorney conduct and to discipline attorneys for violating those rules, rests solely in [the Illinois Supreme Court].” The Illinois Supreme Court has not only adopted its own disciplinary rules, but has also appointed an Attorney Registration and Disciplinary Commission not affiliated with the private bar associations to administer those rules. Similarly, the Northern District exercises exclusive power to regulate attorney conduct within its jurisdiction. See United States District Court for the Northern District, General Rules 3.51-3.53 (1991). Consequently, Count II is not viable against the three bar associations.5 Therefore it becomes necessary to see whether Count II states a claim against the Illinois Supreme Court, the ARDC and the Northern District’s Executive Committee. As state actors performing acts in their legislative capacity, these defendants are immune from money damages. S. Ct. of Va. v. Consumers Union, 446 U.S. 719, 731-737 (1961).

2.
Constitutional Challenges

Due Process and Equal Protection

Plaintiffs also seek a declaratory judgment that the rules in question are unconstitutional as violative of the Due Process Clause and the Equal Protection Clause. Unless a governmental regulation draws a suspect classification or infringes on a fundamental right, the government need only show that its regulation is rationally related to a legitimate state interest. As the district court explained, the two rules in question meet this test because they are designed to safeguard the public, maintain the integrity of the profession, and protect the administration of justice from reproach.

The partnership rule limitation promotes the independence of lawyers by preventing non-lawyers from controlling how lawyers practice law. The regulation attempts to minimize the number of situations in which lawyers will be motivated by economic incentives rather than by their client’s best interests. . . . The state’s interest in preserving the professional independence of lawyers is an adequate justification for the partnership rule and is within the legitimate interest of the state in governing the legal profession. Goldfarb v. Va. St. Bar, 421 U.S. 773, 792 (noting that States have broad power in regulating professional practice).

. . . Some commentators disagree with government prohibitions against unauthorized practice, see, e.g., Deborah L. Rhode, Policing the Professional Monopoly: A Constitutional and Empirical Analysis of Unauthorized Practice Problems, 34 Stan. L. Rev. 1 (1981) (arguing that restraints on lay practice are not necessary to a state’s interest in preventing incompetent legal assistance); . . . Milton S. Friedman, Capitalism and Freedom (1962) (arguing that licensure invariably leads to monopolistic control by members of an occupation). Although scholars may disagree about the effect of the legal ethics rules, the state may choose any regulations that are rational. When employing the appropriate rational basis test, this Court does not require that the state choose the wisest policy, only that it choose a constitutional one.

In sum, we too conclude that the assailed rules bear a rational relation to proper state goals, thus requiring the dismissal of the equal protection and due process claims.

First Amendment

The plaintiffs also assert that both the unauthorized practice rule and the partnership rule violate their First Amendment rights in violation of Section 1983 of the Civil Rights Act.

The plaintiffs contend that the unauthorized practice rule violates their First Amendment freedom of speech. Plaintiffs have conceded that the states have a right to restrict the practice of law to qualified individuals, thus justifying the unauthorized practice rules provision that lawyers may not assist non-lawyers in the unauthorized practice of law. Any abridgment of the right to free speech is merely the incidental effect of observing an otherwise legitimate regulation. Ohralik v. Ohio St. Bar Assn., 436 U.S. 447, 459, 467-468. Although we uphold the validity of the unauthorized practice rule against facial constitutional attack, we do not speculate as to whether this regulation would be constitutional as applied to particular cases. . . .

Finally, plaintiffs challenge the partnership rule as violative of their First Amendment freedom of association. In support of their claim, plaintiffs cite United Mine Workers v. Ill. St. Bar Assn., 389 U.S. 217. In that case the Supreme Court held that union members had a First Amendment right to collectively employ an attorney. It therefore invalidated an Illinois Supreme Court injunction that prevented the union’s conduct as the unauthorized practice of law. In reaching its holding, the Supreme Court rejected the Illinois State Bar Association’s argument that allowing a union to employ a lawyer would lead to “baseless litigation and conflicting interests between the association and individual litigants.” Although the rationales advanced here in support of the partnership rule are exactly those advanced in the Mine Workers case, defendants have inexplicably failed to cite that case. . . .

Although this Court notes that the interests sought to be protected by the state in this case are nearly identical to those advanced in Mine Workers, there is an important difference between the two cases. Mine Workers does not establish laypersons’ right to associate with lawyers in the abstract. Rather it supports the proposition that laypersons have a right to obtain meaningful access to the courts, and to enter into associations with lawyers to effectuate that end. In Mine Workers plaintiffs had shown that the association prohibited by the state rule was necessary for the union members in order to realize their right to free speech, petition and assembly. As the Court said in United Transp. Union v. State Bar of Michigan, the common thread in the line of cases that includes Mine Workers and NAACP v. Button, 371 U.S. 415, “is that collective activity undertaken to provide meaningful access to the courts is a fundamental right within the protection of the First Amendment.” 401 U.S. 576, 585-586. . . .

In this case, however, no such fundamental right is at issue. Plaintiffs have not shown that laypersons will be deprived of meaningful access to the courts if lawyers are unable to form partnerships with laypersons. Thus the heightened scrutiny of the state’s justification in Mine Workers has not been triggered in this case.

Like the unauthorized practice rule, scholars disagree about the desirability and effect of the partnership rule. Jurisdictions that disagree with restrictions on legal partnerships can change, and at least one jurisdiction already has changed, those rules. See Note, Law Firm Diversification and Affiliations Between Lawyers and Nonlawyer Professionals, Geo. J. Legal Ethics, Vol. III, No. 4, 885 (1990) (discussing Washington D.C.’s abandonment of the partnership rule). However, this Court is not persuaded that states are constitutionally required to do so.

Since these two rules do not violate the Due Process and Equal Protection clauses or the First Amendment, Count II was properly dismissed. . . .

Judgment of dismissal affirmed.

Chapter 11: Being a Lawyer
Cases and Materials
Mullison v. People

61 P.3d 504 (Colo. O.P.D.J. 2002)

Opinion issued by a Hearing Board consisting of John E. Hayes and Kathryn S. Lonowski, both members of the bar, and the Presiding Disciplinary Judge Roger L. Keithley. . . .

Michael Dean Mullison took the oath of admission and was admitted to the bar of the State of Colorado on November 1, 1985. The events leading to this attorney’s disbarment occurred during a time period in which Mullison developed an addiction to cocaine which increased to a level where it destroyed the attorney’s personal and professional life.

After graduating from law school, Mullison practiced in Colorado for one year, then relocated to the State of Washington to work for a firm handling no-contest divorce and bankruptcy matters. While working for the firm, in 1988, Mullison agreed to represent a client “on the side” in a contested divorce. Mullison accepted money from this client outside of his employment, and diverted those funds to his own use for drug purchases. When his employer discovered Mullison’s “on the side” representation, Mullison’s employment was terminated.

Mullison returned to Colorado with his wife and daughter. He did not inform his wife the true reason for the termination of his employment and continued to conceal his drug use from her. He established a solo practice in Longmont where he handled bankruptcy, domestic relations and civil matters.

The stress of his solo practice exacerbated his use of cocaine. He charged a relatively small flat fee for bankruptcy work and other matters, but routinely used those fees for drug purchases. His practice became a “shell game” in which he would use fees collected from subsequent clients to pay the filing fees required to complete previous clients’ work.

During this time, Mullison represented a client, Kathy Rush, and accepted fees and costs from her to file a petition for dissolution of marriage on her behalf. Mullison converted the fees and costs to his own use and never filed the petition. Later, Mullison forged what purported to be a copy of the decree. Another attorney who had been consulted by the client reported his forgery of the decree. Mullison pled guilty to second degree forgery, a class four felony. He admitted to having used the money paid to him for the purchase of drugs.

In another matter a client retained Mullison and paid him to file a personal bankruptcy action. Mullison never filed the bankruptcy petition, although he misrepresented to the client that it had been filed and that the court date had been set. Mullison pled guilty to felony theft for taking the client’s money and failing to perform the agreed-upon legal services. In addition to these two specific instances, in eleven separate additional instances in 1989, Mullison failed to perform legal services while accepting and retaining payment for services.

The State of Washington brought criminal charges against Mullison based on his diversion of client funds for his own use. He pled guilty to attempted theft in the second degree, a misdemeanor, and was subsequently suspended by the Washington Supreme Court. . . .

Mullison was immediately suspended from the practice of law in Colorado on November 9, 1989, based on the criminal charges in the State of Washington and Mullison’s misconduct following his return to Colorado. Thereafter, as a result of a stipulated sanction of disbarment . . . Mullison was disbarred from the practice of law in the State of Colorado on April 27, 1992. People v. Mullison, 829 P.2d 382 (Colo. 1992).

Mullison finally admitted to his wife and family that he had a serious cocaine addition. He began to realize the extent of his addiction, and that it had resulted in the ruin of his personal and professional life. At the same time, he was relieved that he need no longer lie about his addiction.

On April 13, 1990, after entering a plea of guilty to second degree forgery . . . arising out of Mullison’s forgery of a court document in his representation of Kathy Rush, Mullison was sentenced to six years in community corrections and was ordered to pay restitution in the amount of $7,157.00. Mullison was placed in community corrections in the Longmont, Colorado facility and served one hundred and twenty-nine (129) days as a resident of that facility where he received intensive treatment for his addiction to cocaine. In this facility, Mullison was subjected to detoxification, random testing, counseling, and seminars on remaining drug-free. He developed skills to live without the use of drugs.

After being released from the Longmont facility, Mullison was transferred to Larimer County Community Corrections, and was under its supervision until the termination of his sentence on December 9, 1994. While under its supervision, Mullison worked long hours in non-legal positions including delivering milk in the evening and furniture in the daytime. He later obtained paralegal positions. He supported his wife and children, and earned the funds to make full restitution as ordered in both the criminal and disciplinary proceedings.

As part of his sentence, Mullison entered drug treatment in the “New Beginnings” program in Fort Collins, Colorado in 1989, involving weekly meetings, consultation with a caseworker, drug addiction after care, and random drug testing. New Beginnings helped Mullison to change his behavior and thinking and helped him begin to piece his life back together. He was also involved in Narcotics Anonymous on a daily basis from 1989 to 1997. He assisted in establishing a Fort Collins chapter of “Coke Anon” and spoke to college students and school groups about cocaine addiction. As a result of these rehabilitative programs, Mullison came to understand that his cocaine addiction caused him to act dishonestly and exercise extremely poor judgment.

Mullison’s family relationship was badly harmed by his cocaine habit and the resulting consequences. During the years following his criminal conviction, Mullison and his wife—also an attorney—separated twice. Following those separations, both Mullison and his wife attended counseling, devoted substantial effort to their relationship, and were able to reestablish the marriage. Mullison has maintained a close relationship to his children, spending a great deal of time with them, coaching basketball teams and attending school events.

In 1991 Mullison, through his wife, sought paralegal employment, [and has worked] as a paralegal in the area of worker’s compensation law, personal injury, and social security matters . . . from May 1991 until . . . [the present]. . . . He engages in legal research, maintains client files, prepares forms, contacts clients, performs extensive research and prepares legal briefs under the supervision of [Attorney Regina] Adams. He has been responsible for delivering funds to clients, performing disbursement of payments on cases, and depositing funds in the firm account. Mullison’s work with Adams has been exemplary; he is punctual, organized, responsible and demonstrates attention to detail. If readmitted, Adams intends to offer an associate position to Mullison. . . .

The [Colorado Supreme Court] disbarment order also required Mullison to pay restitution to eleven separate clients for a total amount of $3,122. . . . Mullison made all reimbursement payments required . . . [and he] has completed all drug treatment requirements from the Boulder County matters and has scrupulously maintained adherence to a drug-free lifestyle.

Mullison sat for and passed both the May 2002 Colorado Bar Examination and the Multistate Professional Responsibility Exam. He has remained current in the law by regularly reading The Colorado Lawyer, attending legal seminars throughout his period of employment, keeping abreast of the law through reading of case law, ethics opinions and disciplinary cases, and other legal publications.

Mullison candidly acknowledged and admitted that his disbarment for dishonesty and conversion of client funds was justified. He acknowledged the harm that he caused to his clients and the legal profession, and has paid reimbursement to his clients in full. He acknowledged the harm he caused to his wife and family, and is committed to setting an example to his children of the harm that can result from drug use. He forthrightly acknowledged and admitted that his prior conduct was deceptive, that he had, but ignored, opportunities to obtain help with his problems, and that he engaged in “rock bottom conduct.”

Mullison is now forty-two years of age, does not suffer from any physical or emotional disorder, and has not used illegal drugs since November 1, 1989.

At the conclusion of the evidence, the People stipulated to Mullison’s readmission. . . .

C.R.C.P. 251.29(a) provides:

Readmission After Disbarment. A disbarred attorney may not apply for readmission until at least eight years after the effective  date of the order of disbarment. To be eligible for readmission the attorney must demonstrate the attorney’s fitness to practice law and professional competence, and must successfully complete the written examination for admission to the Bar. The attorney must file a petition for readmission, properly verified, . . . [and] the attorney . . . must demonstrate by clear and convincing evidence the attorney’s rehabilitation and full compliance with all applicable disciplinary orders and with all provisions of this Chapter. . . .

Imposition of discipline against an attorney includes a determination that some professional or personal shortcoming existed upon which the discipline is premised. The shortcoming may have resulted either from personal deficits or from a combination of personal deficits and professional and/or environmental inadequacies. It necessarily follows that the analysis of rehabilitation should be directed at the professional or moral shortcoming which resulted in the discipline imposed. A prior disbarment based upon felonious conduct requires a close examination of the actual misconduct. In this case, Mullison was disbarred due to the commission of two criminal acts. First, Mullison knowingly caused the falsification of a court document in an effort to hide from the client that he had not performed the work he had been retained to complete. In the second instance of criminal misconduct, Mullison knowingly utilized client funds in order to finance his cocaine habit.

Both of these criminal episodes reveal character deficits present at the time the events transpired. Both episodes and the additional episodes giving rise to the disbarment arose from Mullison’s placing his cocaine addiction above his professional responsibilities to his clients. In order to be readmitted to the practice of law, Mullison must establish that those character deficits present at the time of his misconduct have now been removed so as to insure that similar misconduct does not recur.

Mullison has established that he has undergone a fundamental character change. Almost immediately after his convictions, Mullison acknowledged the wrongfulness of his misconduct and began the lengthy process of restructuring his life. During his sentence in community corrections after the initial one hundred and twenty-nine day period, he continuously maintained jobs to support his family and earn the funds necessary to pay restitution. He pursued extensive programs and counseling aimed at rehabilitation and recovery. He has applied these concepts successfully to his routine life for over eleven years. The period of time which has transpired between Mullison’s last submission to his addiction and the time of this readmission proceeding, eleven years, is a significant factor. It independently demonstrates that Mullison has developed sufficient character to control his addictions and conform his personal conduct to the standards required by our society.

Mullison has engaged in community service by sharing the story of his professional and personal experiences with college students and school groups, informing them of the hazards of cocaine use. He was dedicated to Narcotics Anonymous and assisted in developing a chapter of “Coke Anon” in Fort Collins. His free time is currently focused on raising his children and coaching them and other children in sports. He has worked hard to overcome his former behavior and win back the trust of those he previously hurt and deceived. In that regard, he has focused on repairing his marital relationship, and providing honesty and guidance to his children by playing an active role in their upbringing.

Mullison has candidly acknowledged, expressed and demonstrated sincere remorse for his conduct. He did not attempt to use his drug addiction as an excuse for his previous behavior but at the same time, he acknowledged that his addiction played a major role underlying the actions leading to his disbarment. . . .

These facts demonstrate by clear and convincing evidence that Mullison no longer entertains the thought of using drugs to alleviate the difficulties in life, and is committed to return to the profession. Because Mullison has demonstrated that change in character, he is rehabilitated. . . .

Substance abuse and/or addiction poses an ever present threat of recurrence. Although the evidence presented is both clear and convincing that Mullison is presently free from substance abuse, the remote possibility of relapse warrants the imposition of conditions upon Mullison’s readmission to the practice of law as an added measure of protection to the public. . . .

It is therefore ORDERED:

Mullison’s Petition for Readmission is GRANTED;

Mullison shall be subject to not more than fifteen random drug/urinalysis tests during a period of twelve months from the date of this Order. The Office of Attorney Regulation Counsel shall initiate such tests at such times as they may elect. . . .

1 Several portions of Justice Bank’s original majority opinion have been used verbatim, as those portions accurately explain the procedural history and facts involved.





1 The following is an excerpt from the original majority opinion . . . 


The more troublesome conduct apparent from the exhibits in this case is the rather obvious use of the threat of a bar complaint in an effort to secure a favorable settlement. U denies an intent to do so but his letters appear to be amenable to that conclusion. 


This is conduct not charged here, however. We, therefore, remand this matter to the Complaint Tribunal for further proceedings with regard to this issue.


1 We can only speculate as to what sort of fee agreement Attorney U might have had with McNeese. Because the majority has elected to sweep his transgressions under the carpet, we will never know.





2 In Morrell, the Supreme Court of Alaska held that a criminal defense attorney was obligated to turn over to authorities a legal pad containing a kidnapping plan written by his client that was given to him by his client’s friend. Although the main issue before the court in Morrell was whether the defendant was denied effective assistance of counsel, the decision is applicable to this case, since the court also addressed the interplay between the relevant disciplinary rules, including the rules regarding clients’ secrets.


3 Although appellant has not concealed any evidence, we also note that a person may be charged with obstruction of justice under R.C. 2921.32, for concealment of physical evidence of a crime.


1 “In a criminal case, defense counsel who knows that the defendant, the client, intends to testify falsely may not aid the client in constructing false testimony, and has a duty strongly to discourage the client from testifying falsely, advising that such a course is unlawful, will have substantial adverse consequences, and should not be followed. . . . If a criminal trial has commenced and the lawyer discovers that the client intends to testify falsely at trial, the lawyer need not file a motion to withdraw from the case if the lawyer reasonably believes that seeking to withdraw will prejudice the client. If, during the client’s testimony or after the client has testified, the lawyer knows that the client has testified falsely, the lawyer shall call upon the client to rectify the false testimony and, if the client refuses or is unable to do so, the lawyer shall not reveal the false testimony to the tribunal. In no event may the lawyer examine the client in such a manner as to elicit any testimony from the client the lawyer knows to be false, and the lawyer shall not argue the probative value of the false testimony in closing argument or in any other proceedings, including appeals.” The rule has separate requirements when the issue arises prior to trial.


7 We reject the suggestions in the defendant’s brief that the judge should have conducted an evidentiary hearing on whether the defendant’s trial counsel had an adequate basis to invoke rule 3.3(e). An evidentiary hearing, at least in these circumstances, poses a strong likelihood that a defense attorney could improperly reveal, directly or indirectly, client confidences in contravention of the rule’s requirement that “the lawyer shall not reveal the false testimony to the tribunal.” Mass. R. Prof. C. 3.3(e) (1998). Further, an evidentiary hearing would have been premature, as the perjured testimony had not yet occurred. Examination of a defense counsel’s “firm factual basis” for invoking the rule usually will be better left, as it was here, for disposition in connection with a motion for a new trial, in which trial counsel, freed from the constraints of preserving confidences, may express the basis for his invocation of rule 3.3(e), and describe his efforts to persuade the defendant to testify truthfully.


117 U.S.C. §1201 et seq.


 


16 528 F.2d 1384 (2d Cir. 1976).


 


17 Id. at 1387. Accord, e.g., Restatement of the Law Governing Lawyers §209(2) (Prop. Final Draft No. 1, 1996) (lawyer may not represent one client against another currently represented client even if matters unrelated).


 


19 653 F.2d 746 (2d Cir. 1981).


 


20 Glueck, 653 F.2d at 748-49 (internal citations omitted).


 


22 75 F. Supp. 2d 108 (S.D.N.Y. 1999).


 


27 565 F.2d 246 (2d Cir. 1977).


 


28 Restatement of the Law Governing Lawyers §209(2) (Proposed Final Draft No. 1, 1996).


 


1 The “obviousness” test has been replaced by the “disinterested lawyer” test, which has been codified in DR 5-101(A) and DR 5-105(C).





2 Full disclosure should include advising both clients of the risk of a legal challenge, since “the absence of independent representation is a significant factor to be taken into consideration when determining whether a separation agreement was freely and fairly entered into” when “the same attorney represented both parties in the preparation of the agreement.” Levine v. Levine, 436 N.E.2d 476 (N.Y. 1982). 


 	 


3 If the spouses are independently represented by lawyers who are prepared, insofar as necessary, to advise about the settlement terms, negotiate unresolved terms, and review the settlement agreement and other papers, then we see no restriction on the lawyer-mediator serving as drafter and reducing to writing an oral agreement that encompasses a mutually agreeable understanding between the parties on all issues. In essence, the lawyer will then be serving as a mere amanuensis, and will not be exercising independent professional judgment on behalf of one spouse or the other with respect to the settlement terms.


 


1 Wang testified briefly at the hearing before this court. He speaks and understands English, but his heavy accent nonetheless raises somewhat of a language barrier. In particular, Wang must often repeat what he says in order to make himself effectively understood. Foster claims that communication difficulties in his interview with Wang prevented them from discussing anything beyond the bare essentials of the case during the short time allotted.


 


3 It is even conceivable that a potential litigant could strategically disqualify those attorneys perceived to be the most valuable or likely choices for the opposition.


 


5 This may become particularly necessary when dealing with persons who are unfamiliar with legal proceedings. Individuals and organizations that are more accustomed to dealing with lawyers, on the other hand, will more likely understand the importance of avoiding disclosures of sensitive information during the initial interview. Attorneys should also foresee the possibility of being called upon by the opponent of the potential client. If they desire to keep that option open, then they should take greater care to prevent an atmosphere of confidentiality from arising.


 


1 In its response to the motion to disqualify, filed on April 22, 1996, Duvin stated:


“The appellate brief filed by Plaintiff-Appellant raises a few errors alleged to have occurred, but any ‘confidences’ or trial strategies are irrelevant to those matters. In view of the fact that the trial of these issues has been concluded, it is clear that any issue of client confidences is long since passed.”


However, we fail to see, particularly when a directed verdict at trial is the matter on appeal, how the issue of client confidences has “long since passed.” A successful appeal demands an intimate knowledge of the facts of the case and requires ongoing representation. In addition, if the appeal is successful and the directed verdict is overturned, this matter would return to the trial court for a new trial.


 


3 The American Law Institute’s latest pronouncement on this issue now states:


“Imputation . . . does not restrict an affiliated lawyer with respect to a former client conflict . . . , when there is no reasonably apparent risk that confidential information of the former client will be used with material adverse effect on the former client because . . . the personally prohibited lawyer is subject to screening measures adequate to eliminate involvement by that lawyer in representation.” Restatement of the Law Governing Lawyers, Section 204.


However, the American Bar Association still has not extended such recommendations to the private sector.


 


6 “Chinese wall” has become the legal term to describe a “procedure which permits an attorney involved in an earlier adverse role to be screened from other attorneys in the firm so as to prevent disqualification of the entire law firm simply because one member of firm previously represented a client who is now an adversary of the client currently represented by the firm.” Black’s Law Dictionary (6 ed., Rev. 1990) 240. This term refers historically to the Great Wall of China, which served ancient Chinese emperors as a barrier to invasion. Wolfram, Modern Legal Ethics (1986), Section 7.64. Ironically, however, the Great Wall of China was of limited military value. The concept is also referred to in cases and commentary as “screening devices,” “ethical screens,” or “institutional mechanisms for screening.”


 


4 A higher fee may be awarded if “the court determines that an increase in the cost of living or a special factor, such as the limited availability of qualified attorneys for the proceeding involved, justifies a higher fee.” 28 U.S.C. §2412(d)(2)(A)(ii).


6 Although the claimants were named as the appellants below, and are named as petitioners here, the real parties in interest are their attorneys, who seek to obtain higher fee awards under §406(b). For convenience, we nonetheless refer to claimants as petitioners. . .


17 Specifically, petitioners maintain that “although section 406(b) permits an attorney to base a fee application on a contingent fee agreement with the claimant, the statute does not create any presumption in favor of the agreed upon amount. To the contrary, because section 406(b) requires an affirmative judicial finding that the fee allowed is ‘reasonable,’ the attorney bears the burden of persuasion that the statutory requirement has been satisfied.”


5 In fact, Shargel arguably presents a worse case from a client’s perspective than that presented here: in Shargel, there was no doubt that the information would be used against Shargel’s clients, as that was the very purpose for which the grand jury sought it. In the present case, the information was sought by the IRS pursuant to a general reporting requirement. Whether the IRS would forward it to the U.S. Attorney for prosecutorial purposed was not a certainty.


2 It must be noted that Robert Cork and Patrick Cork’s assertions that this disqualification will harm their reputation as attorneys is unfounded. Rule 3.7 provides that the only possible punishment for proceeding as counsel and a witness in the same case is a public reprimand. This Court’s Order removing them from counsel prevents them from violating this rule in the future. Therefore, there will be no harm to their professional reputation.


5 In Maunus v. Commonwealth State Ethics Commission, 544 A.2d 1324 (Pa. 1988), the requirement of the State Ethics Act that public employees file financial disclosure forms was held applicable to attorney public employees and not violative of this Court’s authority to govern the conduct of attorneys. The fact that the attorneys had chosen employment within the public domain was found to be the controlling distinction, along with the fact that the requirement was not one already provided within the rules of professional conduct.


6 Although we find that the trial court incorrectly granted preliminary objections on the basis of the statute at issue, we make no finding as to whether or not the complaint states a cause of action.


4 Our disposition of all counts with respect to the Illinois Supreme Court applies to its agent, the Committee on Professional Responsibility, as well.


5 In addition, the United States Trustee and the Assistant United States Trustee are immune from a §1983 suit because they are federal officers and their actions fall short of establishing a private conspiracy with state officials to deprive plaintiffs of their constitutional rights. See Tarkowski v. Robert Bartlett Realty Co., 644 F.2d 1204 (7th Cir. 1980).





