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Stewart, J., dissenting:


Although fully agreeing with the result which the Court reaches in this case, I cannot join the court’s opinion.  This case presents a double-barreled dilemma, which in all candor I think the Court’s opinion has not succeeded in papering over.  The dilemma ought to be resolved. . . .


[T]here are many situations where legitimate claims under the Free Exercise Clause will run into head-on collision with the Court’s insensitive and sterile construction of the Establishment Clause.  The controversy now before us is clearly such a case.


Because the appellant refuses to accept available jobs which would require her to work on Saturdays, South Carolina has declined to pay unemployment compensation benefits to her.  Her refusal to work on Saturdays is based on the tenets of her religious faith.  The court says that South Carolina cannot under these circumstances declare her to be not “available for work” within the meaning of its statute because to do so would violate her constitutional right to the free exercise of her religion.


Yet what this Court has said about the Establishment Clause must inevitably lead to a diametrically opposite result.  If the appellant’s refusal to work on Saturdays were based on indolence, or on a compulsive desire to watch the Saturday television programs, no one would say that South Carolina could not hold that she was not “available for work” within the meaning of its statute.  That being so, the Establishment Clause as construed by this Court not only permits but affirmatively requires South Carolina equally to deny the appellant’s claim for unemployment compensation when her refusal to work on Saturdays is based upon her religious creed. . . .


To require South Carolina to so administer its laws as to pay public money to the appellant under the circumstances of this case is thus clearly to require the State to violate the Establishment Clause as construed by this Court.  This poses no problem for me, because I think the Court’s mechanistic concept of the Establishment Clause is historically unsound and constitutionally wrong. . . .


My second difference with the Court’s opinion is that I cannot agree that today’s decision can stand consistently with Braunfeld v. Brown, supra.  The Court says that there was a “less direct burden upon religious practices” in that case than in this.  With all respect, I think the Court is mistaken, simply as a matter of fact.  The Braunfeld case involved a state criminal statute.  The undisputed effect of that statute, as pointed out by Mr. Justice Brennan in his dissenting opinion in that case, was that “‘plaintiff, Abraham Braunfeld, will be unable to continue in his business if he may not stay open on Sunday and he will thereby lose his capital investment.’  In other words, the issue in this case–and we do not understand either appellees or the Court to contend otherwise–is whether a State may put an individual to a choice between his business and his religion.”  366 U.S., at 611.


The impact upon the appellant’s religious freedom in the present case is considerably less onerous.  We deal here not with a criminal statute, but with the particularized administration of South Carolina’s Unemployment Compensation Act.  Even upon the unlikely assumption that the appellant could not find suitable non-Saturday employment, the appellant at the worst would be denied a maximum of 22 weeks of compensation payments.  I agree with the Court that the possibility of that denial is enough to infringe upon the appellant’s constitutional right to the free exercise of her religion.  But it is clear to me that in order to reach this conclusion the Court must explicitly reject the reasoning of Braunfeld v. Brown.  I think the Braunfeld case was wrongly decided and should be overruled, and accordingly I concur in the result reached by the court in the case before us.

