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Brennan, J., dissenting:


As written, the Ohio statute is plainly overbroad.  . . .  In Erznoznik v. City of Jacksonville, 422 U.S. 205, 213 (1975), for example, we invalidated an ordinance that “would [have] bar[red] a film containing a picture of a baby’s buttocks, the nude body of a war victim, or scenes from a culture in which nudity is indigenous.  The ordinance also might [have] prohibit[ed] newsreel scenes of the opening of an art exhibit as well as shots of bathers on a beach.”  The Ohio law as written has the same broad coverage and is similarly unconstitutional.


Wary of the statute’s use of the “nudity” standard, the Ohio Supreme Court construed § 2907.323(A)(3) to apply only “where such nudity constitutes a lewd exhibition or involves a graphic focus on the genitals.”  The “lewd exhibition” and “graphic focus” tests not only fail to cure the overbreadth of the statute, but they also create a new problem of vagueness. . . .


Even if the statute was not overbroad, our decision in Stanley v. Georgia, 394 U.S. 557 (1969), forbids the criminalization of appellant’s private possession in his home of the materials at issue.  “If the First Amendment means anything, it means that the State has no business telling a man, sitting alone in his own house, what books he may read or what films he may watch.”  Id., at 565.  Appellant was convicted for possessing four photographs of nude minors, seized from a desk drawer in the bedroom of his house during a search executed pursuant to a warrant.  Appellant testified that he had been given the pictures in his home by a friend.  There was no evidence that the photographs had been produced commercially or distributed.  All were kept in an album that appellant had assembled for his personal use and had possessed privately for several years.


In these circumstances, the Court’s focus on Ferber rather than Stanley is misplaced.  Ferber held only that child pornography is “a category of material the production and distribution of which is not entitled to First Amendment protection,” 458 U.S., at 765 (emphasis added); our decision did not extend to private possession.  The authority of a State to regulate the production and distribution of such materials is not dispositive of its power to penalize possession.15  Indeed, in Stanley we assumed that the films at issue were obscene and that their production, sale, and distribution thus could have been prohibited under our decisions.  See 394 U.S. , at 559, n. 2.  Nevertheless, we reasoned that although the States “retain broad power to regulate obscenity”— and child pornography as well—” that power simply does not extend to mere possession by the individual in the privacy of his own home.”  Id., at 568.  Ferber did nothing more than place child pornography on the same level of First Amendment protection as obscene adult pornography, meaning that its production and distribution could be proscribed.   The distinction established in Stanley between what materials may be regulated still stands.  As Justice White remarked in a different context:  “The personal constitutional rights of those like Stanley to possess and read obscenity in their homes and their freedom of mind and thought do not depend on whether the materials are obscene or whether obscenity is constitutionally protected.  Their rights to have and view that material in private are independently saved by the Constitution.”  United States v. Reidel, 402 U.S. 351, 356 (1971). 


The Court today finds Stanley inapposite on the ground that “the interests underlying child pornography prohibitions far exceed the interests justifying the Georgia law at issue in Stanley.”  Ante, at 108.  The majority’s analysis does not withstand scrutiny.  While the sexual exploitation of children is undoubtedly a serious problem, Ohio may employ other weapons to combat it.  Indeed, the State already has enacted a panoply of laws prohibiting the creation, sale, and distribution of child pornography and obscenity involving minors.  See n. 1, supra.  Ohio has not demonstrated why these laws are inadequate and why the State must forbid mere possession as well. . . .


Although I agree with the Court’s conclusion that appellant’s conviction must be reversed because of a violation of due process, I do not subscribe to the Court’s reasoning regarding the adequacy of appellant’s objections at trial. . . .


When speech is eloquent and the ideas expressed lofty, it is easy to find restrictions on them invalid.  But were the First Amendment limited to such discourse, our freedom would be sterile indeed.  Mr. Osborne’s pictures may be distasteful, but the Constitution guarantees both his right to possess them privately and his right to avoid punishment under an overbroad law.  I respectfully dissent.

15The distinction drawn in Stanley is not an anomaly in the law; to the contrary, we have often protected expression valued by listeners, whether or not the source of the communication was fully entitled to the safeguards of the First Amendment.  See, e. g., Pacific Gas & Electric Co. v. Public Utilities Comm’n of California, 475 U.S. 1, 8 (1986) (plurality opinion); Consolidated Edison Co. of New York v. Public Service Comm’n of New York, 447 U.S. 530, 533-534, and n. 1 (1980); First National Bank of Boston v. Bellotti, 435 U.S. 765, 777, and n. 13 (1978); Lamont v. Postmaster General, 381 U.S. 301, 307-308 (1965) (Brennan, J., concurring).  Just as the right of a listener to receive information does not rest on the right of the producer to disseminate it, so the power to ban the production and distribution of child pornography does not imply a concomitant authority to proscribe mere possession. 





