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Frankfurter, J., concurring in part:


So deeply do the issues raised by these cases cut that it is not surprising that no one opinion can wholly express the views even of all the members of the Court who join in its result.  Individual opinions in constitutional controversies have been the practice throughout the Court’s history.  Such expression of differences in view or even in emphasis converging toward the same result makes for the clarity of candor and thereby enhances the authority of the judicial process.


For me considerations are determinative here which call for separate statement.  The long history of Sunday legislation, so decisive if we are to view the statutes now attacked in a perspective wider than that which is furnished by our own necessarily limited outlook, cannot be conveyed by a partial recital of isolated instances or events.  The importance of that history at the least, changed those laws, transmuted them, made them the vehicle of mixed and complicated aspirations.  Since I find in the history of these statutes insights controllingly relevant to the constitutional issues before us, I am constrained to set that history forth in detail.  And I also deem it incumbent to state how I arrive at concurrence with the Chief Justice’s principal conclusions without drawing on Everson v. Board of Education, 330 U.S. 1. . . .


Finally, a relevant consideration which might cause a State’s lawmakers to reject exception for observers of another day than Sunday is that administration of such a provision may require judicial inquiry into religious belief.  A legislature could conclude that if all that is made requisite to qualify for the exemption is an abstinence from labor on some other day, there would be nothing to prevent an enterpriser from closing on his slowest business day, to take advantage of the whole of the profitable week-end trade, thereby converting the Sunday labor ban, in effect, into a day-of-rest-in-seven statute, with choice of the day left to the individual.  All of the state exempting statutes seem to reflect this consideration.  Ten of them require that a person claiming exception “conscientiously” believe in the sanctity of another day or “conscientiously” observe another day as the Sabbath.  Five demand that he keep another day as “holy time.”  Three allow the exemption only to members of a “religious” society observing another day, and a fourth provides for proof of membership in such a society by the certificate of a preacher or of any three adherents.  In Illinois the claimant must observe some day as a “Sabbath,” and in New Jersey he must prove that he devotes that day to religious exercises.  Connecticut, one of the jurisdictions demanding conscientious belief, requires in addition that he who seeks the benefit of the exception file a notice of such belief with the prosecuting attorney. . . .

