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Brennan, J., dissenting:

I thus cannot accept the Court’s premise that the form of the government’s restraint on religious practice, rather than its effect, controls our constitutional analysis.  Respondents here have demonstrated that construction of the G-O road will completely frustrate the practice of their religion, for as the lower courts found, the proposed logging and construction activities will virtually destroy respondents’ religion, and will therefore necessarily force them into abandoning those practices altogether.  Indeed, the Government’s proposed activities will restrain religious practice to a far greater degree here than in any of the cases cited by the Court today.  None of the religious adherents in Hobbie, Thomas, and Sherbert, for example, claimed or could have claimed that the denial of unemployment benefits rendered the practice of their religions impossible; at most, the challenged laws made those practices more expensive.  Here, in stark contrast, respondents have claimed – and proved – that the desecration of the high country will prevent religious leaders from attaining the religious power or medicine indispensable to the success of virtually all their rituals and ceremonies.  Similarly, in Yoder the compulsory school law threatened to “undermin[e] the Amish community and religious practice,” and thus to force adherents to “abandon belief . . . or . . . to migrate to some other and more tolerant region.”  406 U.S., at 218.  Here the threat posed by the desecration of sacred lands that are indisputably essential to respondents’ religious practices is both more direct and more substantial than that raised by a compulsory school law that simply exposed Amish children to an alien value system.  And of course respondents here do not even have the option, however unattractive it might be, of migrating to more hospitable locales; the site-specific nature of their belief system renders it nontransportable.


Ultimately, the Court’s coercion test turns on a distinction between governmental actions that compel affirmative conduct inconsistent with religious belief, and those governmental actions that prevent conduct consistent with religious belief.  In my view, such a distinction is without constitutional significance.  The crucial word in the constitutional text, as the Court itself acknowledges, is “prohibit,” see ante, at 451, a comprehensive term that in no way suggests that the intended protection is aimed only at governmental actions that coerce affirmative conduct.  Nor does the Court’s distinction comport with the principles animating the constitutional guarantee:  religious freedom is threatened no less by governmental action that makes the practice of one’s chosen faith impossible than by governmental programs that pressure one to engage in conduct inconsistent with religious beliefs. . . .


I dissent.

