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Rehnquist, J., dissenting:


This Court decided at an early date, with neither argument nor discussion, that a business corporation is a “person” entitled to the protection of the Equal Protection Clause of the Fourteenth Amendment.  Santa Clara County  v. Southern Pacific R. Co., 118 U.S. 394, 396 (1886).  Likewise, it soon became accepted that the property of a corporation was protected under the Due Process Clause of that same Amendment.  See, e. g., Smyth  v. Ames, 169  U.S. 466, 522 (1898).  Nevertheless, we concluded soon thereafter that the liberty protected by that Amendment “is the liberty of natural, not artificial persons.”  Northwestern Nat. Life Ins. Co. v . Riggs, 203 U.S. 243, 255 (1906).   Before today, our only considered and explicit departures from that holding have been that a corporation engaged in the business of publishing or broadcasting enjoys the same liberty of the press as is enjoyed by natural persons,  Grosjean v. American Press Co., 297 U.S. 233, 244 (1936), and that a nonprofit membership corporation organized for the purpose of “achieving . . . equality of treatment by all government, federal, state and local, for the members of the Negro community” enjoys certain liberties of political expression.  NAACP  v. Button, 371 U.S. 415, 429 (1963). . . .


Until recently, it was not thought that any persons, natural or artificial, had any protected right to engage in commercial speech.  See Virginia State Board of Pharmacy  v. Virginia Citizens Consumer Council, 425 U.S. 748, 761-770 (1976).  Although the Court has never explicitly recognized a corporation’s right of commercial speech, such a right might be considered necessarily incidental to the business of a commercial corporation.  


It cannot be so readily concluded that the right of political expression is equally necessary to carry out the functions of a corporation organized for commercial purposes.  A State grants to a business corporation the blessings of potentially perpetual life and limited liability to enhance its efficiency as an economic entity.  It might reasonably be concluded that those properties, so beneficial in the economic sphere, pose special dangers in the political sphere.  Furthermore, it might be argued that liberties of political expression are not at all necessary to effectuate the purposes for which States permit commercial corporations to exist.  So long as the Judicial Branches of the State and Federal Governments remain open to protect the corporation’s interest in its property, it has no need, though it may have the desire, to petition the political branches for similar protection.  Indeed, the States might reasonably fear that the corporation would use its economic power to obtain further benefits beyond those already bestowed. . . .


It is true, as the Court points out, that recent decisions of this court have emphasized the interest of the public in receiving the information offered by the speaker seeking protection.  The free flow of information is in no way diminished by the Commonwealth’s decision to permit the operation of business corporations with limited rights of political expression.  All natural persons, who owe their existence to a higher sovereign that the Commonwealth, remain as free as before to engage in political activity. 


I would affirm the judgment of the Supreme Judicial Court.

NOTES AND QUESTIONS

1.
Does Justice Rehnquist have the better of the argument?  His dissent argues, in part, that corporations might enjoy an “incidental” right to engage in commercial speech.  On the other hand, however, even he characterizes the specific speech at issue as “political expression” and the state statute under review as an effort by Massachusetts “to permit the operation of business corporations with limited rights of political expression.”  

