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Blackmun, J., dissenting:


This court over the years painstakingly has developed a consistent and exacting standard to test the constitutionality of a state statute that burdens the free exercise of religion.  Such a statute may stand only if the law in general, and the State’s refusal to allow a religious exemption in particular, are justified by a compelling interest that cannot be served by less restrictive means.


Until today, I thought this was a settled and inviolate principle of this Court’s First Amendment jurisprudence.  The majority, however, perfunctorily dismisses it as a “constitutional anomaly.”  Ante, at 886.  As carefully detailed in Justice O’Connor’s concurring opinion, ante, p. 891, the majority is able to arrive at this view only by mischaracterizing this Court’s precedents.  The Court discards leading free exercise cases such as Cantwell v. Connecticut, 310 U.S. 296 (1940), and Wisconsin v. Yoder, 406 U.S. 205 (1972), as “hybrid.”  Ante, at 882.  The Court views traditional free exercise analysis as somehow inapplicable to criminal prohibitions (as opposed to conditions on the receipt of benefits), and to state laws of general applicability (as opposed, presumably, to laws that expressly single out religious practices).  Ante, at 884-885.  The Court cites cases in which, due to various exceptional circumstances, we found strict scrutiny inapposite, to hint that the Court has repudiated that standard altogether.  Ante, at 882-884.  In short, it effectuates a wholesale overturning of settled law concerning the Religion Clauses of our Constitution.  One hopes that the Court is aware of the consequences, and that its result is not a product of overreaction to the serious problems the country’s drug crisis has generated. . . .  The State’s interest in enforcing its prohibition, in order to be sufficiently compelling to outweigh a free exercise claim, cannot be merely abstract or symbolic.  The State cannot plausibly assert that unbending application of a criminal prohibition is essential to fulfill any compelling interest, if it does not, in fact, attempt to enforce that prohibition.  In this case, the State actually has not evinced any concrete interest in enforcing its drug laws against religious users of peyote.  Oregon has never sought to prosecute respondents, and does not claim that it has made significant enforcement efforts against other religious users of peyote.  The State’s asserted interest thus amounts only to the symbolic preservation of an unenforced prohibition. . . .


Similarly, this Court’s prior decisions have not allowed a government to rely on mere speculation about potential harms, but have demanded evidentiary support for a refusal to allow a religious exception. . . .  The State proclaims an interest in protecting the health and safety of its citizens from the dangers of unlawful drugs.  It offers, however, no evidence that the religious use of peyote has ever harmed anyone.  The factual findings of other courts cast doubt on the State’s assumption that religious use of peyote is harmful. . . .  Finally, the State argues that granting an exception for religious peyote use would erode its interest in the uniform, fair, and certain enforcement of its drug laws.  The State fears that, if it grants an exemption for religious peyote use, a flood of other claims to religious exemptions will follow. . . .  This Court, however, consistently has rejected similar arguments in past free exercise cases, and it should do so here as well. . . .


Finally, although I agree with Justice O’Connor that courts should refrain from delving into questions whether, as a matter of religious doctrine, a particular practice is “central” to the religion, ante, at 906-907, I do not think this means that the courts must turn a blind eye to the severe impact of a State’s restrictions on the adherents of a minority religion. . . .


If Oregon can constitutionally prosecute them for this act of worship, they, like the Amish, may be “forced to migrate to some other and more tolerant region.”  Yoder, 406 U.S., at 218.  This potentially devastating impact must be viewed in light of the federal policy–reached in reaction to many years of religious persecution and intolerance–of protecting the religious freedom of Native Americans. . . .


For these reasons, I conclude that Oregon’s interest in enforcing its drug laws against religious use of peyote is not sufficiently compelling to outweigh respondents’ right to the free exercise of their religion.  Since the State could not constitutionally enforce its criminal prohibition against respondents, the interests underlying the State’s drug laws cannot justify its denial of unemployment benefits.  Absent such justification, the State’s regulatory interest in denying benefits for religiously motivated “misconduct,” see ante, at 874, is indistinguishable from the state interests this Court has rejected in Frazee, Hobbie, Thomas, and Sherbert.  The State of Oregon cannot, consistently with the Free Exercise Clause, deny respondents unemployment benefits.  


I dissent.

NOTES AND QUESTIONS

1.
Does Justice Blackmun reach the proper result, under the proper test, if one applies the Sherbert and Yoder test?  Or should the “war on drugs” justify a reduced or weakened form of strict scrutiny in this case?  Is the ease with which “strict scrutiny” can be manipulated troubling?  If the case can be decided either for or against the members of the Native American Church under strict scrutiny, is this really the same strict scrutiny standard that the Supreme Court uses to test the validity of, for example, racial set-asides for public school assignments?

