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Brennan, J., dissenting:

The Court has demonstrated the public need for a weekly surcease from worldly labor, and set forth the considerations of convenience which have led the Commonwealth of Pennsylvania to fix Sunday as the time for that respite.  I would approach this case differently, from the point of view of the individuals whose liberty is–concededly–curtailed by these enactments.  For the values of the First Amendment, as embodied in the Fourteenth, look primarily towards the preservation of personal liberty, rather than towards the fulfillment of collective goals.


The appellants are small retail merchants, faithful practitioners of the Orthodox Jewish faith.  They allege–and the allegation must be taken as true, since the case comes to us on a motion to dismiss the complaint–that “. . .one who does not observe the Sabbath [by refraining from labor] . . . cannot be an Orthodox Jew.” . . .


For in this case the Court seems to say, without so much as a deferential nod towards that high place which we have accorded religious freedom in the past, that any substantial state interest will justify encroachments on religious practice, at least if those encroachments are cloaked in the guise of some nonreligious public purpose.


Admittedly, these laws do not compel overt affirmation of a repugnant belief, as in Barnette, nor do they prohibit outright any of appellants’ religious practices, as did the federal law upheld in Reynolds v. United States, 98 U.S. 145 (1878), cited by the Court.  That is, the laws do not say that appellants must work on Saturday.  But their effect is that appellants may not simultaneously practice their religion and their trade, without being hampered by a substantial competitive disadvantage.  Their effect is that no one may at one and the same time be an Orthodox Jew and compete effectively with his Sunday-observing fellow tradesmen.  This clog upon the exercise of religion, this state-imposed burden on Orthodox Judaism, has exactly the same economic effect as a tax levied upon the sale of religious literature.  And yet, such a tax, when applied in the form of an excise or license fee, was held invalid in Follett v. Town of McCormick, supra.  All this the Court, as I read its opinion, concedes.


What, then, is the compelling state interest which impels the Commonwealth of Pennsylvania to impede appellants’ freedom of worship?  What overbalancing need is so weighty in the constitutional scale that it justifies this substantial, though indirect, limitation of appellants’ freedom?  It is not the desire to stamp out a practice deeply abhorred by society, such as polygamy, as in Reynolds, for the custom of resting one day a week is universally honored, as the Court has amply shown.  Nor is it the State’s traditional protection of children, as in Prince v. Massachusetts, 321 U.S. 158 (1944), for appellants are reasoning and fully autonomous adults.  It is not even the interest in seeing that everyone rests one day a week, for appellants’ religion requires that they take such a rest.  It is the mere convenience of having everyone rest on the same day.  It is to defend this interest that the Court holds that a State need not follow the alternative route of granting an exemption for those who in good faith observe a day of rest other than Sunday. . . .


In fine, the Court, in my view, has exalted administrative convenience to a constitutional level high enough to justify making one religion economically disadvantageous.  The Court would justify this result on the ground that the effect on religion, though substantial, is indirect.

