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Stevens, J., concurring:


I agree, of course, that the commercial aspects of a message may provide a justification for regulation that is not present when the communication has no commercial character.  The interest in protecting consumers from commercial harm justifies a requirement that advertising be truthful; no such interest applies to fairy tales or soap operas.  But advertisements may be complex mixtures of commercial and noncommercial elements:  the noncommercial message does not obviate the need for appropriate commercial regulation; conversely, the commercial element does not necessarily provide a valid basis for noncommercial censorship.


Appellee’s pamphlet entitled “Plain Talk about Venereal Disease” highlights the classification problem.  On the one hand, the pamphlet includes statements that implicitly extol the quality of the appellee’s products.  A law that protects the public from suffering commercial harm as a result of such statements would appropriately be evaluated as a regulation of commercial speech.  On the other hand, most of the pamphlet is devoted to a discussion of the symptoms, significant risks, and possibility of treatment for venereal disease.  That discussion does not appear to endanger any commercial interest whatsoever; it serves only to inform the public about a medical issue of regrettably great significance.


I have not yet been persuaded that the commercial motivation of an author is sufficient to alter the state’s power to regulate speech.  Anthony Comstock surely had a constitutional right to speak out against the use of contraceptives in his day.  Like Comstock, many persons today are morally opposed to contraception, and the First Amendment commands the government to allow them to express their views in appropriate ways and in appropriate places.  I believe that Amendment affords the same protection to this appellee’s views regarding the hygienic and family planning advantages of its contraceptive products.


Because significant speech so often comprises both commercial and noncommercial elements, it may be more fruitful to focus on the nature of the challenged regulation rather that the proper label for the communication.  The statute at issue in this case prohibits the mailing of “[a]ny unsolicited advertisement of matter which is designed, adapted, or intended for preventing conception.”  Any legitimate interests the statute may serve are unrelated to the prevention of harm to participants in commercial exchanges.  Thus, because it restricts speech by the appellee that has a significant noncommercial component, I have scrutinized this statute in the same manner as I would scrutinize a prohibition on unsolicited mailings by an organization with absolutely no commercial interest in the subject. . . .


The statute at issue in this case censors ideas, not style.  It prohibits appellee from mailing any unsolicited advertisement of contraceptives, no matter how unobtrusive and tactful; yet it permits anyone to mail unsolicited advertisements of devices intended to facilitate conception, no matter how coarse or grotesque.  It thus excludes one advocate from a forum to which adversaries have unlimited access.  I concur in the Court’s judgment that the First Amendment prohibits the application of the statute to these materials.

