Beauharnais v. Illinois

343 U.S. 250 (1952).

[Casebook p. 469]

Black, J., dissenting:


The Court’s holding here and the constitutional doctrine behind it leave the rights of assembly, petition, speech and press almost completely at the mercy of state legislative, executive, and judicial agencies.  I say “almost” because state curtailment of these freedoms may still be invalidated if a majority of this Court conclude that a particular infringement is “without reason,” or is “ a wilful and purposeless restriction unrelated to the peace and well being of the State.”  But lest this encouragement should give too much hope as to how and when this Court might protect these basic freedoms from state invasion, we are cautioned that state legislatures must be left free to “experiment” and to make “legislative” judgments.  We are told that mistakes may be made during the legislative process of curbing public opinion.  In such event the Court fortunately does not leave those mistakenly curbed, or any of us for that matter, unadvised.  Consolation can be sought and must be found in the philosophical reflection that state legislative error in stifling speech and press “is the price to be paid for the trial-and-error inherent in legislative efforts to deal with obstinate social issues.”  My own belief is that no legislature is charged with the duty or vested with the power to decide what public issues Americans can discuss.  In a free country that is the individual’s choice, not the state’s.  State experimentation in curbing freedom of expression is startling and frightening doctrine in a country dedicated to self-government by its people.  I reject the holding that either state or nation can punish people for having their say in matters of public concern. . . .


Unless I misread history the majority is giving libel a more expansive scope and more respectable status than it was ever accorded even in the Star Chamber.  For here it is held to be punishable to give publicity to any picture, moving picture, play, drama or sketch, or any printed matter which a judge may find unduly offensive to any race, color, creed or religion.  In other words, in arguing for or against the enactment of laws that may differently affect huge groups, it is now very dangerous indeed to say something critical of one of the groups.  And any “person, firm or corporation” can be tried for this crime.  “Person, firm or corporation” certainly includes a book publisher, newspaper, radio or television station, candidate or even a preacher.


It is easy enough to say that none of this latter group have been proceeded against under the Illinois Act.  And they have not–yet.  But emotions bubble and tempers flare in racial and religious controversies, the kind here involved.  It would not be easy for any court, in good conscience, to narrow this Act so as to exclude from it any of those I have mentioned.  Furthermore, persons tried under the Act could not even get a jury trial except as to the bare fact of publication.  Here, the court simply charged the jury that Beauharnais was guilty if he had caused distribution of the leaflet.  Such trial by judge rather than by jury was outlawed in England in 1792 by Fox’s Libel Law.
Jackson, J., dissenting:


An Illinois Act, construed by its Supreme Court to be a “group libel” statute, has been used to punish criminally the author and distributor of an obnoxious leaflet attacking the Negro race.  He answers that, as applied, the Act denies a liberty secured to him by the Due Process Clause of the Fourteenth Amendment.  What is the liberty which that clause underwrites?


The spectrum of views expressed by my seniors shows that disagreement as to the scope and effect of this Amendment underlies this, as it has many another, division of the Court.  All agree that the Fourteenth Amendment does confine the power of the State to make printed words criminal.  Whence we are to derive metes and bounds of the state power is a subject to the confusion of which, I regret to say, I have contributed–comforted in the acknowledgment, however, by recalling that this Amendment is so enigmatic and abstruse that judges more experienced than I have had to reverse themselves as to its effect on state power.


The assumption of other dissents is that the “liberty” which the Due Process Clause of the Fourteenth Amendment protects against denial by the States is the literal and identical “freedom of speech or of the press” which the First Amendment forbids only Congress to abridge.  The history of criminal libel in America convinces me that the Fourteenth Amendment did not “incorporate” the First, that the powers of Congress and of the States over this subject are not of the same dimensions, and that because Congress probably could not enact this law it does not follow that the States may not. . . .


I agree with the Court that a State has power to bring classes “of any race, color, creed, or religion” within the protection of its libel laws, if indeed traditional forms do not already accomplish it.  But I am equally clear that in doing so it is essential to our concept of ordered liberty that the State also protect the accused by those safeguards the necessity for which is verified by legal history.  [Justice Jackson then objected to the procedures used to enforce the Illinois group libel statute.]


Group libel statutes represent a commendable desire to reduce sinister abuses of our freedoms of expression–abuses which I have had occasion to learn can tear apart a society, brutalize its dominant elements, and persecute, even to extermination, its minorities.  While laws or prosecutions might not alleviate racial or sectarian hatreds and may even invest scoundrels with a specious martyrdom, I should be loath to foreclose the States from a considerable latitude of experimentation in this field.  Such efforts, if properly applied, do not justify frenetic forebodings of crushed liberty.  But these acts present most difficult policy and technical problems, as thoughtful writers who have canvassed the problem more comprehensively than is appropriate in a judicial opinion have well pointed out.


No group interest in any particular prosecution should forget that the shoe may be on the other foot in some prosecution tomorrow.  In these, as in other matters, our guiding spirit should be that each freedom is balanced with a responsibility, and every power of the State must be checked with safeguards.  Such is the spirit or our American law of criminal libel, which concedes the power to the State, but only as a power restrained by recognition of individual rights.  I cannot escape the conclusion that as the Act has been applied in this case it lost sight of the rights.

