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Souter, J., concurring:

Not all dancing is entitled to First Amendment protection as expressive activity.  This Court has previously categorized ballroom dancing as beyond the Amendment’s protection, Dallas v. Stanglin, 490 U.S. 19, 24-25 (1989), and dancing as aerobic exercise would likewise be outside the First Amendment’s concern.  But dancing as a performance directed to an actual or hypothetical audience gives expression at least to generalized emotion or feeling, and where the dancer is nude or nearly so the feeling expressed, in the absence of some contrary clue, is eroticism, carrying an endorsement of erotic experience.  Such is the expressive content of the dances described in the record. . . .


In Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986), we upheld a city’s zoning ordinance designed to prevent the occurrence of harmful secondary effects, including the crime associated with adult entertainment, by protecting approximately 95% of the city’s area from the placement of motion picture theaters emphasizing “‘matter depicting, describing or relating to “specified sexual activities” or “specified anatomical areas” . . . for observation by patrons therein.’”  Id., at 44.  Of particular importance to the present enquiry, we held that the city of Renton was not compelled to justify its restrictions by studies specifically relating to the problems that would be caused by adult theaters in the city. . . .


The type of entertainment respondents seek to provide is plainly of the same character as that at issue in Renton, American Mini Theatres, and LaRue.  It therefore is no leap to say that live nude dancing of the sort at issue here is likely to produce the same pernicious secondary effects as the adult films displaying “specified anatomical areas” at issue in Renton. . . .  In light of Renton’s recognition that legislation seeking to combat the secondary effects of adult entertainment need not await localized proof of those effects, the State of Indiana could reasonably conclude that forbidding nude entertainment of the type offered at the Kitty Kat Lounge and the Glen Theatre’s “bookstore” furthers its interest in preventing prostitution, sexual assault, and associated crimes.  Given our recognition that “society’s interest in protecting this type of expression is of a wholly different, and lesser, magnitude than the interest in untrammeled political debate,” American Mini Theatres, supra, at 70, I do not believe that a State is required affirmatively to undertake to litigate this issue repeatedly in every case. . . .
Because the State’s interest in banning nude dancing results from a simple correlation of such dancing with other evils, rather than from a relationship between the other evils and the expressive component of the dancing, the interest is unrelated to the suppression of free expression. . . .


The fourth O’Brien condition, that the restriction be no greater than essential to further the governmental interest, requires little discussion.  Pasties and a G-string moderate the expression to some degree, to be sure, but only to a degree.  Dropping the final stitch is prohibited, but the limitation is minor when measured against the dancer’s remaining capacity and opportunity to express the erotic message.  Nor, so far as we are told, is the dancer or her employer limited by anything short of obscenity laws from expressing an erotic message by articulate speech or representational means; a pornographic movie featuring one of respondents, for example, was playing nearby without any interference from the authorities at the time these cases arose.


Accordingly, I find O’Brien satisfied and concur in the judgment.

White, J., dissenting:


Legislators do not just randomly select certain conduct for proscription; they have reasons for doing so and those reasons illuminate the purpose of the law that is passed.  Indeed, a law may have multiple purposes.  The purpose of forbidding people to appear nude in parks, beaches, hot dog stands, and like public places is to protect others from offense.  But that could not possibly be the purpose of preventing nude dancing in theaters and barrooms since the viewers are exclusively consenting adults who pay money to see these dances.  The purpose of the proscription in these contexts is to protect the viewers from what the State believes is the harmful message that nude dancing communicates. . . .


The plurality nevertheless holds that the third requirement of the O’Brien test, that the governmental interest be unrelated to the suppression of free expression, is satisfied because in applying the statute to nude dancing, the State is not “proscribing nudity because of the erotic message conveyed by the dancers.”  Ante, at 570.  The plurality suggests that this is so because the State does not ban dancing that sends an erotic message; it is only nude erotic dancing that is forbidden.  The perceived evil is not erotic dancing but public nudity, which may be prohibited despite any incidental impact on expressive activity.  This analysis is transparently erroneous.


In arriving at its conclusion, the plurality concedes that nude dancing conveys an erotic message and concedes that the message would be muted if the dancers wore pasties and G-strings.  Indeed, the emotional or erotic impact of the dance is intensified by the nudity of the performers.  As Judge Posner argued in his thoughtful concurring opinion in the Court of Appeals, the nudity of the dancer is an integral part of the emotions and thoughts that a nude dancing performance evokes.  904 F.2d, at 1090-1098.  The sight of a fully clothed, or even a partially clothed, dancer generally will have a far different impact on a spectator than that of a nude dancer, even if the same dance is performed.  The nudity is itself an expressive component of the dance, not merely incidental “conduct.”  We have previously pointed out that “‘[n]udity alone’ does not place otherwise protected material outside the mantle of the First Amendment.”  Schad v. Mt. Ephraim, 452 U.S. 61, 66 (1981).


This being the case, it cannot be that the statutory prohibition is unrelated to expressive conduct.  Since the State permits the dancers to perform if they wear pasties and G-strings but forbids nude dancing, it is precisely because of the distinctive, expressive content of the nude dancing performances at issue in this case that the State seeks to apply the statutory prohibition.  It is only because nude dancing performances may generate emotions and feelings of eroticism and sensuality among the spectators that the State seeks to regulate such expressive activity, apparently on the assumption that creating or emphasizing such thoughts and ideas in the minds of the spectators may lead to increased prostitution and the degradation of women.  But generating thoughts, ideas, and emotions is the essence of communication.  The nudity element of nude dancing performances cannot be neatly pigeonholed as mere “conduct” independent of any expressive component of the dance. . . .


That fact dictates the level of First Amendment protection to be accorded the performances at issue here.  In Texas v. Johnson, 491 U.S. 397, 411-412 (1989), the Court observed:  “Whether Johnson’s treatment of the flag violated Texas law thus depended on the likely communicative impact of his expressive conduct. . . .  We must therefore subject the State’s asserted interest in preserving the special symbolic character of the flag to ‘the most exacting scrutiny.’  Boos v. Barry, 485 U.S. [312], 321 [(1988)].”  Content based restrictions “will be upheld only if narrowly drawn to accomplish a compelling governmental interest.”  United States v. Grace, 461 U.S. 171, 177 (1983); Sable Communications of Cal, Inc. v. FCC, 492 U.S. 115, 126 (1989).  Nothing could be clearer from our cases.


That the performances in the Kitty Kat Lounge may not be high art, to say the least, and may not appeal to the Court, is hardly an excuse for distorting and ignoring settled doctrine.  The Court’s assessment of the artistic merits of nude dancing performances should not be the determining factor in deciding this case.  In the words of Justice Harlan:  “[I]t is largely because governmental officials cannot make principled decisions in this area that the Constitution leaves matters of taste and style so largely to the individual.”  Cohen v. California, 403 U.S.15, 25 (1971). . . .


As I see it, our cases require us to affirm absent a compelling state interest supporting the statute.  Neither the plurality nor the State suggest that the statute could withstand scrutiny under that standard. . . .


Accordingly, I would affirm the judgment of the Court of Appeals, and dissent from this Court’s judgment.
