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O’Connor, J., concurring in the judgment in part and dissenting in part:

Although in my view the CPPA’s ban on youthful adult pornography appears to violate the First Amendment, the ban on virtual child pornography does not.  It is true that both bans are authorized by the same text:  The statute’s definition of child pornography to include depictions that “appea[r] to be” of children in sexually explicit poses.  18 U.S.C. § 2256(8)(B).  Invalidating a statute due to overbreadth, however, is an extreme remedy, one that should be employed “sparingly and only as a last resort.”  Broadrick, supra, at 613.  We have observed that “[i]t is not the usual judicial practice, nor do we consider it generally desirable, to proceed to an overbreadth issue unnecessarily.”  Board of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 484-485 (1989).


Heeding this caution, I would strike the “appears to be” provision only insofar as it is applied to the subset of cases involving youthful adult pornography.  This approach is similar to that taken in United States v. Grace, 461 U.S. 171 (1983), which considered the constitutionality of a federal statute that makes it unlawful to “parade, stand, or move in processions or assemblages in the Supreme Court Building or grounds, or to display therein any flag, banner, or device designed or adapted to bring into public notice any party, organization, or movement.”  40 U.S.C. § 13k (1994 ed.).  The term “Supreme Court . . . grounds” technically includes the sidewalks surrounding the Court and because sidewalks have traditionally been considered a public forum, the Court held the statute unconstitutional only when applied to sidewalks. . . .


In sum, I would strike down the CPPA’S ban on material that “conveys the impression” that it contains actual child pornography, but uphold the ban on pornographic depictions that “appea[r] to be” of minors so long as it is not applied to youthful adult pornography.

Rehnquist, C.J., dissenting:

I also agree with Justice O’Connor that serious First Amendment concerns would arise were the Government ever to prosecute someone for simple distribution or possession of a film with literary or artistic value, such as Traffic or American Beauty.  Ante, at 262-263 (opinion concurring in judgment in part and dissenting in part).  I write separately, however, because the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2251 et seq., need not be construed to reach such materials. . . .


The First Amendment may protect the video shopowner or film distributor who promotes material as “entertaining” or “acclaimed” regardless of whether the material contains depictions of youthful looking adult actors engaged in nonobscene but sexually suggestive conduct.  The First Amendment does not, however, protect the panderer.  Thus, materials promoted as conveying the impression that they depict actual minors engaged in sexually explicit conduct do not escape regulation merely because they might warrant First Amendment protection if promoted in a different manner.  See Ginzburg, supra, at 474-476; cf. Jacobellis v. Ohio, 378 U.S. 184, 201 (1964) (Warren, C. J., dissenting)  (“In my opinion, the use to which various materials are put–not just the words and pictures themselves–must be considered in determining whether or not the materials are obscene.”).  I would construe “conveys the impression” as limited to the panderer, which makes the statute entirely consistent with Ginzburg and other cases.


The Court says that “conveys the impression” goes well beyond Ginzburg to “prohibi[t] [the] possession of material described, or pandered, as child pornography by someone earlier in the distribution chain.”  Ante, at 258.  The Court’s concern is that an individual who merely possesses protected materials (such as videocassettes of Traffic or American Beauty) might offend the CPPA regardless of whether the individual actually intended to possess materials containing unprotected images.  Ante, at 248; see also ante, at 263 (O’Connor, J., concurring in judgment in part and dissenting in part) (“Individuals or businesses found to possess just three such films have no defense to criminal liability under the CPPA”). 


This concern is a legitimate one, but there is, again, no need or reason to construe the statute this way.  In X-Citement Video, supra, we faced a provision of the Protection of Children Against Sexual Exploitation Act of 1977, the precursor to the CPPA, which lent itself much less than the present statute to attributing a “knowingly” requirement to the contents of the possessed visual depictions.  We held that such a requirement nonetheless applied, so that the Government would have to prove that a person charged with possessing child pornography actually knew that the materials contained depictions of real minors engaged in sexually explicit conduct, 513 U.S., at 77-78.  In light of this holding, and consistent with the narrow class of images the CPPA is intended to prohibit, the CPPA can be construed to prohibit only the knowing possession of materials actually containing visual depictions of real minors engaged in sexually explicit conduct, or computer-generated images virtually indistinguishable from real minors engaged in sexually explicit conduct.  The mere possession of materials containing only suggestive depictions of youthful looking adult actors need not be so included. 


In sum, while potentially impermissible applications of the CPPA may exist, I doubt that they would be “substantial in relation to the statute’s plainly legitimate sweep.”  Broadrick, 413 U.S., at 615.  The aim of ensuring the enforceability of our Nation’s child pornography laws is a compelling one.  The CPPA is targeted to this aim by extending the definition of child pornography to reach computer-generated images that are virtually indistinguishable from real children engaged in sexually explicit conduct.  The statute need not be read to do any more than precisely this, which is not offensive to the First Amendment. 


For these reasons, I would construe the CPPA in a manner consistent with the First Amendment, reverse the Court of Appeals’ judgment, and uphold the statute in its entirety.

