Canterbury v. Spence:  The Inadvertent Landmark Case
Alan Meisel, University of Pittsburgh School of Law
1.
In light of Jerry Canterbury’s difficulties in obtaining legal representation, how can we make legal services more readily available to low income people?  
2.
Regarding the discussion on page [11], what do you think about the influence of legal scholarship on judicial opinion making?

3.
Assume that Jerry Canterbury was severely injured through no fault of his own and, given the jury verdicts and judicial opinions, assume through no fault of any physician.  Yet he remains severely injured.  What are the arguments for and against providing some sort of compensation to him for diminished earnings?  For resultant medical expenses? For emotional distress?  For loss of enjoyment of life?  

Darling v. Charleston Community Memorial Hospital: A Broken Leg and Institutional Liability Unbound
Richard S. Saver, University of Houston Law Center

1.
Why should hospitals have direct duties to patients for the overall quality of care?  How do you explain Darling in light of the common law’s corporate practice of medicine prohibitions?   If hospitals do not practice medicine and physicians are supposed to enjoy considerable clinical autonomy, does it make sense to impose this broader form of direct liability on institutions?  How could the administrator, Wayne Annis, a lay person, have questioned or even corrected the clinical decisions of Dr. Alexander?  What actions can an institution reasonably take to avoid such situations developing?  Was the Hospital more at fault in how it evaluated Dr. Alexander’s qualifications before the injury even occurred?  Or in failing to intervene once problems in Darling’s specific case became apparent?

2).
Many observers of the case, including the Hospital’s counsel, saw Dr. Alexander as the more culpable party.  Do you therefore think it makes sense that the Hospital was liable at all and, if so, paid a far greater amount in damages?  Also, the jury understandably had great sympathy for Pat Darling.  But is Dr. Alexander deserving of some sympathy as well?  Recall that he was serving as emergency physician on call and did not expressly ask to take on Darling’s case.

3.
The Illinois Supreme Court ruled that the jury could have found institutional negligence, among other reasons, because of the Hospital’s nurses.  Under this view, a sufficient number of trained nurses would have recognized the serious signs of gangrene infection and timely raised such concerns with Hospital administration and the medical staff.  Do you think this is a realistic expectation?  Were the nurses in a position to challenge the actions of the attending physician, Dr. Alexander, without jeopardizing their own careers?  Could they counter Dr. Alexander’s medical judgment? Does the case pragmatically account for how nurses practiced at the time? Or does it instead encourage best practice norms, even if not widely followed at the time? If the latter, do you think this is sufficient and fair reason to find liability against the Hospital? 

4.
Contrast how Pat Darling adjusted to his devastating accident and medical injuries with the considerable difficulties many other litigants continue to endure long after their cases have ended (such as Jerry Canterbury, as discussed in Alan Meisel’s chapter, Canterbury v. Spence: The Inadvertent Landmark Case).  How do you explain the differences?  Does the law help the parties in health care disputes achieve sufficient closure? Why or why not?
Quinlan and Cruzan:  Beyond the Symbols
Sandra H. Johnson, Saint Louis University School of Law

1.  Many people argue that the courts have no role to play in end-of-life decisionmaking.  How did the Quinlan and Cruzan cases come to court?  Could that have been avoided?

2.  Religious beliefs are significant for a large number of individuals as they make decisions about medical care, especially decisions at the end of life.  What role did religion play in the Quinlan and Cruzan situations?  Is it appropriate for religious organizations to participate in such litigation?  Is it appropriate for the courts to consider religious principles?

3.  Judge Robertson of the Missouri Supreme Court has said that he may have made the same decision as the Cruzans, but he made a different decision as a judge.  Don Lamkins opposed the Cruzans’ decision, but as a health care administrator and a state employee he cooperated with it.  Dr. Morse, Karen Quinlan’s doctor, believed that the Quinlans’ decision was the right one, but that no medical custom supported it.  Should people make decisions differently depending on what role they have? 

 Johnson v. Calvert:  The Slicing and Dicing of Family Ties
Lisa Ikemoto, University of California-Davis School of Law

1. 
Did the California Supreme Court appropriately interpret the paternity establishment provisions to be applicable on a gender-neutral basis?  If the Court had declined to do so, how would that have affected the determination of maternity?  How might that have affected the market for ART use in California?

2. 
What legislative and judicial rules would facilitate or encourage the expansion of the fertility industry in a particular jurisdiction?  What legal rules would discourage or inhibit the formation of a vigorous fertility industry presence in a state?  Are there other conditions that would help or hinder ART use in a state?

3.
Some providers and clinics limit access to ARTs based on marital status, sexual orientation, age, and other factors that are arguably wholly or partially social in nature.  Some countries use similar restrictions as a matter of law.  Do the private restrictions raise legal concerns?  (See North Coast Women’s Care Medical Group v. Superior Court (Benitez) (California 2008 [decision pending – should be published very shortly]).  If so, what are they?  Should providers and clinics have the authority to restrict access to services based on social factors?  What factors might provide the basis for suitable restrictions?

4. 
Commentators on this case, including this chapter author, have argued that the media coverage was both biased and helped validate the court’s decision.  That suggests that racial and gender social norms also may have influenced the court’s analysis and decision.  Is that possible?  How might that process occur?  Is it appropriate?  

5. 
Would the parties’ refusal to voluntarily communicate with the media have changed the medial portrayal of the case?
Litowitz v. Litowitz:   Feuding Over Frozen Embryos and Forecasting the Future of Reproductive Medicine
Judith F. Daar, Whittier Law School
1.   Frozen embryo disputes classically involve spousal assertions of protected procreative rights.  Typically, the wife claims a right to procreative using the stored embryos, an affirmative right, while the husband claims a right to avoid procreation, a negative right.  Do you believe that procreative rights exist when an individual or couple uses assisted reproductive technologies (ART), and if so, are these rights the same as when conception occurs naturally?  

2.  Men and women who donate their gametes to infertile couples often express two sources of motivation for their donation – altruism and capitalism.  Gamete donors often express a desire to help childless couples have a family, but make clear they would not provide eggs and sperm for free.  On average, an egg donor in the United States receives $5,000 per cycle, while a sperm donor is paid $75 per donation (but can donate up to three times a week).  Do you think the U.S. should follow the lead of other countries, including England and Canada, and ban payments to gamete donors?   What are the effects of a market in human gametes on donors, recipients, and society?

3.  Becky and David Litowitz appear to have told their daughter Micah about the two women who aided in her conception and gestation.  Parents who enlist the aid of gamete donors are not required to tell their children about their genetic lineage, nor does U.S. law require that egg or sperm donors register on a public database.  These factors can make it difficult for children to trace their genetic parents, should they wish to do so.  Should gamete donors and the agencies that recruit them be required to make information about the donors available to their offspring?  If so, what information should be included? Medical information?  Social information such as family background, marital status, sexual orientation?  Identifying information such as current address and e-mail?

In re T.A.C.P. and In the Matter of Baby K.:  Anencephaly and Slippery Slopes  

Mary A. Crossley, University of Pittsburgh School of Law
1.  Several arguments regarding the legal treatment of decisions regarding infants with anencephaly incorporate the assertion that anencephaly is a unique condition, so that making an exception, for example, to the dead donor rule for it will have no impact beyond infants with anencephaly.  Is that argument convincing?  How is anencephaly similar to and different from a persistent vegetative state (PVS), the condition experienced by Karen Ann Quinlan, Nancy Cruzan and Terri Schiavo, whose stories are told in the earlier Chapter Quinlan and Cruzan:  Beyond the Symbols    What difference do these distinctions make in how the law should treat decisions made for infants with anencephaly and patients in a PVS?

2. How do you assess the arguments in favor of and against legalizing the retrieval of organs from infants with anencephaly prior to an infant’s being declared dead under existing legal standards?  Which arguments do you find most compelling?  Least persuasive?  What factors do you think explain advocates’ failure to accomplish a change in public policy on the issue?
It is easy to agree with the proposition that patients should not receive medical treatments that provide them with no benefit.  The more controversial question is who should determine what counts as a “benefit” to the patient and what should guide that decisionmaker’s decision.  Should “benefit” be defined broadly by the patient or her family to include the psychic or spiritual benefit of “doing everything” or prolonging non-sentient life?  Or should “benefit” be limited to measurable physiological benefit?  The futility debate over when physicians have the ethical and legal authority to refuse to provide treatment sought by patients or their families centers around these questions.  Even more vexing is the question of whether limits should be set (and by whom) for care that provides only a minimal benefit (or very small likelihood of benefit) to patients.  It is at this point that the futility debate can bleed into a discussion of health care rationing.

Newman v. Sathyavaglswaran:  Unbundling Property In The Dead
Michele Goodwin, University of Minnesota Law School
1. Kenneth Obarski’s mother received two important phone calls after his death.  Please explain the legal and ethical implications of both calls.

2. Did the cause of Obarski’s death affect his relative’s legal rights after his death?  If so, how?  

3. Explain the utilitarian purpose of presumed consent laws.   Compare and discuss informed consent with presumed consent and evaluate:

a. Which system better promotes health?

b. Which system protects doctors best?

c. Which system better protects the legal interests of donors?

4. Long before the Ninth Circuit’s ruling in Newman v. Sathyavaglswaran , some courts recognized a quasi property right interest in dead bodies.   Explain what a quasi property right interest means.   Was the right grounded in property, tort, or constitutional law?  Or all three?

5. Explain some of the legal challenges and implications of the following:

a. Individuals “own” their bodies.

b. Relatives “own” the bodies of their deceased kin.

6. How might traditional notions of who constitutes a family pose conflict for modern families in situations similar to the plaintiff in this case?

7. The Ninth Circuit expanded the common law to establish a property right interest in dead bodies connected to the Fourteenth Amendment.  Should this issue have been left to the legislature?  Why or why not? Explain.
8. In what order would you rank the legal authority to decide the disposition of the dead (i.e. spouse, parents, etc)?

9. In State v. Bradbury, Frank E. Bradbury, the defendant, built a hot fire in the basement furnace of the house he shared with Harriet, his sister.  After her death, he cremated her at home.  Bradbury was convicted for the common-law offense of burning a body in an indecent manner, which would evoke public outrage and disgust.  In that case, the court explained that Bradbury had a quasi property right interest in his sister’s dead body.  Discuss what the court meant by this right.  Who was the law designed to protect? What were the economic implications of this ruling?
10. Cheryl Orr suggested that the Ninth Circuit misread the Newman case.  In her opinion, the holding presents numerous problems.  Discuss Orr’s concerns and how you would rule in a similar case.  

Jacobson v. Massachusetts: The Police Power and Civil Liberties in Tension
Lawrence O. Gostin, Georgetown University Law Center

1.
Jacobson’s Jurisprudential Significance
Jacobson’s enduring significance is evident from the Supreme Court and lower courts’ continuing reliance on Justice Harlan’s opinion.  But, a review of cases citing Jacobson indicates that the courts rely on it to support widely divergent propositions—from a broad understanding of the state’s police power to a robust conception of the individual liberties protected by the Constitution.  Do citations to Jacobson in modern court opinions reflect the nuance of Justice Harlan’s holding?  Or, is the case used as a convenient citation, allowing courts to stretch the boundaries of the police power or individual liberties?
2.
Judicial Deference to State Police Power

For most of the history of American constitutional law, courts have readily deferred to state public health regulation under the police powers.  Early judicial decisions went so far as to suggest that police power regulation was immune from constitutional review, explaining that “where the police power is set in motion in its proper sphere, the courts have no jurisdiction to stay the arm of the legislative branch.”

To what extent was the Supreme Court in Jacobson influenced by the prevailing mood of judicial deference to public health officials? Justice Harlan, delivering the opinion, quoted with approval Viemeister v. White despite its statement that “some physicians of great skill and repute, do not believe that vaccination is a preventive of smallpox.”
  What level of scientific proof should the courts require of public health officials? Do you agree with Viemeister’s conclusion that a “common belief, like common knowledge, does not require evidence to establish its existence, but may be acted upon without proof by the legislature and the courts”?

3.
Smallpox and Bioterrorism in the 21st Century



Smallpox was eradicated in the United States in the 1940s and was eradicated globally in 1979.  But, while the scourge of smallpox may have faded from our collective memory, the threat remains that it might be reintroduced as part of a bioterror attack.  After the 2001 anthrax attacks, fear that smallpox might be used as a biological weapons became more pronounced.  The Bush administration undertook to prepare first responders for such an event and planned to vaccinate as many as 500,000 healthcare workers against the virus on a voluntary basis.  But, fewer than 40,000 health workers were vaccinated by the discontinuation of the program in April 2004.  The refusal of many health care workers to volunteer for the vaccination may be rooted in the high perceived risk of the smallpox vaccine, the low perceived risk of a smallpox attack, and the inadequacy of compensation for those injured by the vaccine.  How can the government encourage health care workers to undertake the immediate risk posed by vaccination to mitigate the distant risk posed by bioterror threats? Should a mandatory vaccination program be initiated among first responders in pursuit of better preparedness?


United States v. Krizek:  Rough Justice Under the Civil False Claims Act
Thomas L. Greaney, Saint Louis University School of Law

Joan H. Krause, University of Houston Law Center

1.
Do you believe Dr. Krizek was targeted because of his heavy Medicare and Medicaid patient load?  Do such prosecutions risk a disproportionate impact on the poor and elderly?  Should fraud in the private sector be prosecuted to the same extent as in the public sector?  What factors might affect such enforcement decisions?

2.
The authors refer to the False Claims Act as a “blunt instrument” for pursuing fraud claims against providers.  Do you agree?  What alternatives in government billing policies, law enforcement mechanisms, or other legal and regulatory changes would you suggest?

3.
Evaluate the role of lawyering in the Krizek case.  Were the parties (including the government) well served by their lawyers?  Do you think alternative means of resolving the case should have been used? Would it have worked with the parties involved in this case?

4.
The authors describe a number of facts that seem to have influenced the course of the litigation, even though they may not have had a specific role in determining the legal issues in the case.  What can this teach us about how to pursue an investigation and handle a case at trial?

Utah County v. Intermountain Health Care:  Reconsidering the Charitable Status of Nonprofit Hospitals
John D. Colombo, University of Illinois College of Law
1. Community Hospital is a nonprofit, general acute-care hospital located in a wealthy suburb of City.  Last year, it reported revenues of $100 million, and a “profit” (net revenues in excess of expenses) of $12 million.  During the course of the year, it provided free emergency-room care to 300 uninsured poor patients out of a total of almost 50,000 patients served during the year.  The cost to the hospital of this care (calculated using an average-cost methodology, including administrative overhead) was $800,000.   Community Hospital also runs an ambulance service for its community; the expenses for that service are $2 million per year, but the hospital received approximately $1.8 million in insurance reimbursements for ambulance services.  It also reported serving some 1500 Medicaid patients.  According to the hospital’s accounting department, the reimbursements the hospital received for Medicaid services failed to cover the average costs of those services by $3 million.  During the year, the hospital sponsored several community health education “fairs” at which hospital nurses took blood-pressure readings, tested for diabetes, and so forth.  These “fairs” were well-attended, serving about 5000 people total.  The hospital also runs several pre-natal care seminars each year that enroll about 2000 women from the community, most of whom deliver their babies at Community Hospital.  The cost (essentially the pro-rated portion of nurses’ time devoted to these activities) for the year for these health fairs and pre-natal programs was $1 million.  Should Community Hospital be tax-exempt?  Would it affect your view to know that tax-exemption would save Community Hospital $3 million in federal and state income taxes and $1 million in property taxes?  What if the tax savings from exemption were $6 million total instead of $4 million?

2. In January 2008, Susan Cromartie was admitted to Community Hospital’s emergency room for treatment of an acute kidney stone.  On admission, Susan gave the hospital her name and address and then was rushed to treatment.  She was released 8 hours later.  The hospital sent Susan a bill ($15,000, using the hospital’s “customary charges”) and tried to contact her a half-dozen times over the next 3 months regarding payment, but Susan never responded.  At the end of three months, the hospital turned Susan’s account over to a debt collection agency.  That agency tracked down Susan, and found that she was unemployed and behind in her rent on a small apartment.  The debt collection agency advised the hospital that the emergency room bill was uncollectible under the circumstances, and the hospital’s accounting department wrote off the bill.  The cost of Susan’s services to the hospital (using an average cost methodology, including overhead) was $8000.  Do you think the hospital provided “charity care” to Susan?  If so, in what amount?

3.
Cancer Center, Inc. is a specialty hospital that treats only the most difficult cancer cases.  It is well-known for its cutting-edge treatment facilities and advanced treatment methodologies; in fact, many now-standard cancer treatment methodologies were first developed at the Center.  As a specialty cancer hospital, it has no emergency room facilities.  Over 98% of its patients (who come from all over the United States) pay the costs of treatment themselves or through private insurance, though the Center does take a half-dozen Medicaid and charity patients each year.  Over the past several years, the Center has had net revenues of approximately $10 million per year, all of which have been reinvested in advanced diagnostic equipment and treatment facilities.  Should Cancer Center, Inc. be tax-exempt?
Estate of Gelsinger v. Trustees of University of Pennsylvania: Money, Prestige, and Influence In Human Subjects Research
Robin Fretwell Wilson, Washington & Lee University School of Law
1. Should regulators and policymakers distinguish between non-financial and financial conflicts of interests?  What does Dr. Wilson's quote in the Washington Post (at note 151) suggest about the power of each motivation?

2. How might the OTCD trial have been restructured to avoid the therapeutic misconception?  (e.g., choose only female carriers or other healthy adults who did not suffer from underlying disease).  If this was possible, why do you think the researchers included adults like Jesse? (To get early evidence of efficacy.)

3. How might the OTCD trial have been restructured to avoid Wilson's conflict?  (Accept the money from Biogen, bypassing Genovo.)  Do you think the deal would have happened?  (perhaps if Biogen wanted the Wilson intellectual property bad enough to give Penn 21 million dollars; it is certainly plausible)

4. Do you think the 1 sentence disclosure of the conflict was sufficient to alert a participant to the magnitude of the conflict?  If not, how would you revise it?
� State ex rel. Conway v. Southern Pac.  Co., 145 P.2d 530, 532 (Ariz.  1943) (quoting State ex rel. McBride v. Superior Court, 174 P.  973, 976 (Wash.  1918), rev’d, 325 U.S. 761 (1945)).


� 72 N.E. 97, 97 (N.Y. 1904).


� Id. at 99.  Compare State v. Rackowski, 86 A. 606, 608 (Conn.  1913) (“[c]ommon knowledge tells us that contagious diseases may be communicated by those who have been exposed”) with Smith v. Emery, 42 N.Y.S. 258 (N.Y. App. Div. 1896) (finding that issues relating to the transmission of contagious disease are to be determined by “medical science and skill,” and not “common knowledge”).


� See Institute of Medicine, The Smallpox Vaccination Program: Public Health in an Age of Terrorism (2005); Thomas May & Ross D. Silverman, Should Smallpox Vaccine Be Made Available to the General Public, 13 Kennedy Inst. of Ethics J. 67 (2003).
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