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1.
Jacobson’s Jurisprudential Significance
Jacobson’s enduring significance is evident from the Supreme Court and lower courts’ continuing reliance on Justice Harlan’s opinion.  But, a review of cases citing Jacobson indicates that the courts rely on it to support widely divergent propositions—from a broad understanding of the state’s police power to a robust conception of the individual liberties protected by the Constitution.  Do citations to Jacobson in modern court opinions reflect the nuance of Justice Harlan’s holding?  Or, is the case used as a convenient citation, allowing courts to stretch the boundaries of the police power or individual liberties?
2.
Judicial Deference to State Police Power

For most of the history of American constitutional law, courts have readily deferred to state public health regulation under the police powers.  Early judicial decisions went so far as to suggest that police power regulation was immune from constitutional review, explaining that “where the police power is set in motion in its proper sphere, the courts have no jurisdiction to stay the arm of the legislative branch.”

To what extent was the Supreme Court in Jacobson influenced by the prevailing mood of judicial deference to public health officials? Justice Harlan, delivering the opinion, quoted with approval Viemeister v. White despite its statement that “some physicians of great skill and repute, do not believe that vaccination is a preventive of smallpox.”
  What level of scientific proof should the courts require of public health officials? Do you agree with Viemeister’s conclusion that a “common belief, like common knowledge, does not require evidence to establish its existence, but may be acted upon without proof by the legislature and the courts”?

3.
Smallpox and Bioterrorism in the 21st Century



Smallpox was eradicated in the United States in the 1940s and was eradicated globally in 1979.  But, while the scourge of smallpox may have faded from our collective memory, the threat remains that it might be reintroduced as part of a bioterror attack.  After the 2001 anthrax attacks, fear that smallpox might be used as a biological weapons became more pronounced.  The Bush administration undertook to prepare first responders for such an event and planned to vaccinate as many as 500,000 healthcare workers against the virus on a voluntary basis.  But, fewer than 40,000 health workers were vaccinated by the discontinuation of the program in April 2004.  The refusal of many health care workers to volunteer for the vaccination may be rooted in the high perceived risk of the smallpox vaccine, the low perceived risk of a smallpox attack, and the inadequacy of compensation for those injured by the vaccine.  How can the government encourage health care workers to undertake the immediate risk posed by vaccination to mitigate the distant risk posed by bioterror threats? Should a mandatory vaccination program be initiated among first responders in pursuit of better preparedness?

� State ex rel. Conway v. Southern Pac.  Co., 145 P.2d 530, 532 (Ariz.  1943) (quoting State ex rel. McBride v. Superior Court, 174 P.  973, 976 (Wash.  1918), rev’d, 325 U.S. 761 (1945)).


� 72 N.E. 97, 97 (N.Y. 1904).


� Id. at 99.  Compare State v. Rackowski, 86 A. 606, 608 (Conn.  1913) (“[c]ommon knowledge tells us that contagious diseases may be communicated by those who have been exposed”) with Smith v. Emery, 42 N.Y.S. 258 (N.Y. App. Div. 1896) (finding that issues relating to the transmission of contagious disease are to be determined by “medical science and skill,” and not “common knowledge”).


� See Institute of Medicine, The Smallpox Vaccination Program: Public Health in an Age of Terrorism (2005); Thomas May & Ross D. Silverman, Should Smallpox Vaccine Be Made Available to the General Public, 13 Kennedy Inst. of Ethics J. 67 (2003).





