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ABM Treaty, 166
Acquiescence, congressional. See Congressional
acquiescence
Administrative subpoenas, 649, 665
Advice and consent. See Treaties
Advisory Committee Act. See Federal Advisory
Committee Act
Afghanistan
International Security Assistance Force, 336,
338-339
map, 335
NATO, 334, 336-339
Operation Enduring Freedom, 335
reprisal, 352
self-defense, 340, 351-354
Taliban, 335-336
U.N. Security Council, 334, 335, 336
War Powers Resolution, 352-353
Aggression, 232, 233
Alien Enemy Act, 811, 817
Alien Tort Statute, 196
American-Japanese Evacuation Claims Act, 821
Anthrax. See Terrorism, bioterrorism
Anti-Deficiency Act, 109
Anti-Terrorism and Effective Death Penalty Act of
1996, 352, 1014
Anticipatory self-defense. See Unilateral self-defense,
defensive power
Antiterrorism. See Terrorism
Appropriations Clause. See Appropriations
Appropriations
as authority for war, 97
authorizations distinguished, 108
congressional duty to make, 118
constitutional power to raise and support
armies, 110
history, 15, 110-111
limitations on executive, 109-110, 297-300
limitations on riders, 117-118
mandatory, 118
practical advantages, 108, 110
prerogative power to raise and support armies, 11
presidential circumvention, 108, 118
ratification by, 107

supply bills, 11
unconstitutionality of using to avoid direct
constitutional limitation, 115-116
Area limitations, 97-98, 296-297
Armed forces. See Congress, rules for government
and regulation of army
Armée Clandestine, 511
Arms Export Control Act, 489-491
Articles of Confederation, 16
Assassination. See Targeted killing
Association, freedom of. See also Expression,
freedom of; Terrorism; Material support
financial donations, 1006
knowing membership and specific intent,
1004-1005
Smith Act, 987-988
vagueness and overbreadth, 1005-1006
Atomic Energy Act. See Nuclear secrets; Progressive
litigation. See also Classified information
Attainder, bill of, 115
Authorization for Use of Military Force
Jan. 14, 1991 (against Iraq), 332
Sept. 18, 2001 (against Sept. 11 participants),
44-45, 97, 284, 354, 615, 851
Oct. 16, 2002 (against Iraq), 357-358
Authorizations, distinguished from appropriation,
108
Avoidance, judicial rule of, 50, 116

Bank records, 649

Biden Condition, 167-168

Bill of Attainder Clause, 115

Bioterrorism. See Terrorism

Black Hawk Down, 428

Blacklists, 692

Blackstone, 764, 1175

Boland Amendments, 492-498. See Iran-Contra
Affair

Border searches, 679

Brady rule, 1024

British constitution, 10

Building entry search, 686

Burlamaqui, 13-14

1327



1328

Cambodia, 119
appropriations cut-off, 294
bombing, 294, 305-306
incursion, 294
CAPPS II. See Computer Assisted Passenger
Prescreening Program (CAPPS II)
CAPPS. See Computer Assisted Passenger
Prescreening Program (CAPPS)
Caroline standard, 340
Case-Zablocki Act, 173
CAT. See Convention Against Torture
Censorship. See Expression, freedom of
Central Intelligence Agency
appropriations, 484—485
CHAOS, Operation, 535
contractors, 522-524
domestic law enforcement prohibition, 538
information sharing, 549
law enforcement information collection, 550
oversight by Congress, 464, 503
secrecy agreements. See Nondisclosure
agreements
Central Intelligence Agency Act of 1949, 482-485
CHAOS, Operation. See Central Intelligence Agency
Checks and balances, 3
English history, 13-14
Federalist Papers, 20
Chile, covert action in, 512
Church Committee Report, 403, 533, 541
CIA. See Central Intelligence Agency
CIPA. See Classified Information Procedures Act
Classified information, 1185-1196. See also
Expression, freedom of; Nondisclosure
agreements
alignment, 1025
authority to classify, 1193
classification levels, 1193
Classified Information Procedures Act. See
Classified Information Procedures Act
criminal prosecutions, use in. See Classified
Information Procedures Act
decision to prosecute, 1023
declassification review, 1195
discovery of, 1024-1025
Freedom of Information Act. See Freedom of
Information Act, Exemption 1
refusal to confirm or deny, 1220
restricted data. See Atomic Energy Act
“sensitive but unclassified” (SBU), 1195
Classified Information Procedures Act (CIPA)
admissibility hearing, 1025-1026, 1040-1041
alignment of government agencies, 1025
analogies, 1049
disclose or dismiss dilemma, 1026
discovery, 1024-1025
due process, 1041-1042
excluding defendant, 1040-1041
graymail, 498, 1023
notice, 1025-1026
prosecution evidence, 1041
substitution, 1026
text, 1018-1019
Climate change, 413
Coerced testimony, 1058
COINTELPRO, 541-543
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Collective self-defense. See United Nations Charter
Afghanistan (after 9/11), 334-342
compared to individual self-defense, 324
Korean “Police Action,” 327
military actions outside the U.N. Charter, 334, 341
NATO, 334, 337-338, 342
Persian Gulf War (1991), 328-324
police actions, 327, 328
Security Council, 327, 333, 335
U.N. Charter Article 2(4), 211-212, 323, 351
U.N. Charter Article 42, 211, 214, 215
U.N. Charter Article 43, 214, 215
U.N. Charter Articles 52-53, 337
U.N. Participation Act, 216, 217
Vietnam War, 281-283
Yugoslavia, 342
Colonial government experience, 14
Combatant Status Review Tribunal, 785-786
Commander in Chief
authority for Vietnam War, 280-281
customary war powers, 73-77
defensive war power, 6672
domestic power, 42
Federalist Papers, 21
first general and admiral, 19, 79-80, 82
powers during war summarized, 81-82
powers in face of statute, 77-82, 116-117
powers outside theater of war, 42
Commission on the Intelligence Capabilities of
the United States Regarding Weapons of
Mass Destruction, Silberman/Robb
Commission, 465
Committee on Detail, 18
Common Defence, providing for, 7
Common law right to know, 1229-1232
Freedom of Information Act, relation to, 1230
public record, 1231
Computer Assisted Passenger Prescreening
Program (CAPPS II), 673
Computer Assisted Passenger Prescreening
Program (CAPPS), 678
Computer Matching and Privacy Protection
Act of 1988, 676
Concurrent resolution, contrasted with joint
resolution, 98, 120
Congress
access to information, 1242-1249
Chadha limitations on, 119-120
committees with national security jurisdiction,
110 n.2
contempt of Congress, 1247
declaration of war. See Declaration of war
delegation of war-making authority to the
President, 106-107
defining offenses against the law of nations,
182-184
emergency authority, 111-114
investigation. See Investigation, Congress’s power of
limitations by Congress on presidential authority,
46-47, 109-111
limitations on Congress, 77-82, 114-122
oversight. See Investigation, Congress’s power of
rules for government and regulation of army
authority, 7
war powers, 90-99, 105
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Congressional acquiescence
appropriation as, 105, 107-108
clear statement rule for restrictions on individual
liberties, 105
executive practice or usage, 43, 66-67
Frankfurter’s theory, 43, 45
inaction by Congress, 9, 50, 65-66
Jackson’s groupings, 45—-46
policy vs. practice, 66-67
predicates for, 43, 45-46
significance of congressional refusals, 48, 76
Constitutional Convention, secret journal, 17
Constitutional right to know, 1232-1249
military operations, 1240-1241
press vs. public rights, 1237-1239
Consultation under War Powers Resolution. See War
Powers Resolution
Content data, 648
Continental Congress, conduct of Revolutionary
War by, 15-16
Convention Against Torture (CAT), 914-917
Cooper-Church Amendment, 294
Counterintelligence, CIA/FBI cooperation,
549-552
Covert actions, 472-510
blowback, 472
budget oversight, 481-485
Central Intelligence Group (CIG), 477
“Fifth function,” 478
Iran-Contra Affair. See Iran-Contra Affair
Marque and Reprisal Clause and, 473
NSC-4/A, 479
NSC-10/2, 479
Office of Strategic Services (OSS), 476
paramilitary covert actions, 472
proprietaries, 473
“shadow war,” 473
War Powers Resolution and, 485
Cruel, inhuman, or degrading treatment, 916
CSRT. See Combatant Status Review Tribunal
Customary war powers, 72—77
Customary international law
Alien Tort Statute, 196
common law incorporation, 196, 209
controlling executive act, 197-198
controlling judicial act, 197
controlling legislative act, 196-197
creation, 195-196, 199-200, 231
due process, 199-200
incorporation by statute, 182-184
Jus cogens, 199-200
last-in-time rule, 181
opinio juris, 231
Customary executive authority. See Congressional
acquiescence

Data mining, 671-677
false positives, 675
Data aggregation, 672, 674-675
Declaration of war
against Rumania, 91
alternatives to, 96-97
declaration by action, 14, 90
Declaration of War Clause, 7, 18-19, 21, 23
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defensive war, 68-72
Federalist Papers, 21
framing of, 18-19
law of nations, 91-92
declared by United States, 91
delegation of, 106-106
domino legal effects, 92-93
judicial act, 93
limitations, 92, 97-98
obsolescence, 91, 343
partial declaration, 98-99
perfect war, 269
standby authorities and, 92-93
state of war, 91
statutory equivalent, 93-98
terrorism and, 92, 97
Defense appropriations. See Appropriations
Defensive war. See Collective self-defense; Unilateral
self-defense; President, Commander in Chief
Delegation doctrine
checks on, 44, 121
clear statement doctrine, 105
emergency powers, 88
foreign affairs, 58-59
judicial review, 51, 121
standards, 40, 44-45, 106, 114-115
war power, 106-107
Deliberative communication privilege. See Freedom
of Information Act, Exemption 5
Department of Homeland Security. See Terrorism
Desert Shield. See Persian Gulf War, 1991,
Operation Desert Shield
Desert Storm. See Persian Gulf War, 1991,
Operation Desert Storm
Detainee Treatment Act of 2005, 286
Director of Central Intelligence Agency (CIA),
446-447
Director of National Intelligence (DNI), 444—446,
466, 551
Dirty assets, 511-519
Domestic Security Guidelines, 540. See also Federal
Bureau of Investigation
assessments, 545
infiltration, 544
predicated investigations, 544
use of race or religion, 545
Due Process
stigma-plus, 693
watch list corrections, 693-694
military commissions, 1095-1096
Dulles, John Foster, 217

ECHELON, 549
Electronic Communications Privacy Act of 1986
(ECPA), 653
Ellsberg, Daniel, 1280
Emancipation Proclamation, 87
Emergency powers. See also Habeas corpus
Congress’s power, 111-114, 88
Constitution, 42-43, 86-87
declaration, 111, 112
definition, 113
martial law, 1174-1176
necessity, 76, 87
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Emergency powers (continued)
presidential, 8, 42—43, 83-89
protecting government functions, 86-87,
372-373
racial discrimination. See Japanese-American
internment
relativistic theory of, 88-89
statutory authority, 88, 111-112
right to travel and, 118-114
takings and, 114
terrorism. See Terrorism
Emergency Detention Act, 737-738
Endo clear statement rule, 105
Enemy combatants, 852-853, 856-857, 875-876
Equal protection
analysis, 703
ethnicity, 703-704
national origin, 707-708
strict scrutiny, 703
Espionage and Censorship Act, 1262-1276 passim,
1303-1309
criminal intent, 1274, 1276, 1305-1307
criminalizing leaks, 1273
criminalizing publication, 1272-1273, 1307, 1309
legislative history, 1274, 1305
Ethics in Government Act, 498
Executive agreements
Case-Zablocki Act, 193
congressional-executive, 171
congressional limits on, 173
criteria for choosing instead of treaty, 172-173
domestic legal effect, 1282
history, 171
sole executive, 66, 171
treaties distinguished, 172-173
treaty-based, 171
Executive orders
form, 40-41
legal vetting of, 40—41
No. 11,905, 451
No. 12,036, 451, 462
No. 12,333, 403-407, 451-461, 532, 547
No. 12,863, 464
No. 13,400, 976
No. 13,462, 463, 464
No. 13,491, 922-924
No. 13,516, 463
presidential proclamation, directive
compared, 41
publication of, 41
statutory authority for, 41
Executive privilege, 1246
Expression, freedom of. See also Association,
freedom of; Pentagon Papers, Progressive
litigation; Terrorism
balancing test, 1298
censorship, 1309-1311
clear and present danger, 987-988
financial donations as, 1006
imminent harm, 987
Pentagon press pool. See Pentagon press pool
self-restraint of press, 1088
vagueness and overbreadth, 1005-1006
Extraordinary rendition, 952-977 passim
charter flights by CIA, 972
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contractors, use of, 973

Convention Against Torture, 975-976

definitions, 952

Detainee Treatment Act, 977

due process, 973

executive orders, application, 976

extraterritorial reach of the Constitution, 974

Geneva Convention limits, 976

habeas corpus, 974

scope of the operations, 971

Torture Act, 975

Torture Victim Protection Act (TVPA), 973
Extraterritoriality

Constitution, 1012-1013

nationality principle, 1013

nexus requirement, 1015

passive personality principle, 1014

personal jurisdiction and minimum

contacts, 1015

presumption against, 1013

protective principle, 1013-1014

reasonableness, 1015

universality principle, 1014-1015

Faithful Execution Clause, 8
False positives, 692-693, 694
Fast-track legislation, 122
Federal Advisory Committee Act, 1228
Federal Bureau of Investigation. See also Terrorism
assessments, 545
Domestic Security Guidelines, 540
statutory authority, 540
use of informants, 544
Federal Rule of Criminal Procedure 41, 590
Federal Emergency Management Agency (FEMA).
See Terrorism
Federalist Papers
checks and balances, 21
Commander in Chief Clause, 21
Declaration of War Clause, 21
judicial power, 123
Federative power, 11-12
Feed and Forage Act of 1861, 112
FEMA. See Terrorism
Fielding break-in, 571
Fifth function, 448, 469
Final Report of the Independent Panel to Review
DoD Detention Operations (Schlesinger
Report), 929
First Amendment. See Association, freedom of;
Expression, freedom of; Press, freedom of;
Constitutional right to know
First General, Commander in Chief as, 9
FISA. See Foreign Intelligence Surveillance Act
FOIA. See Freedom of Information Act
Foreign affairs power
domestic power compared, 58-59
extra-constitutionality of, 59
history of, 59
foreign policy and, 60
Foreign Intelligence Surveillance Act (FISA),
581-632 passim. See also USA Patriot Act
agent of a foreign power, 592
business records, 638, 649, 667
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case or controversy concerns, 597
confrontation, 598
congressional oversight, 630
emergency surveillance, 596, 615
“exigent letters,” 670
First Amendment, 582, 599, 669
FISA Amendments Act of 2008, 619, 729
FISA trends, 607
foreign power, 592
foreign intelligence information, 590
Foreign Intelligence Surveillance Court, 593
Foreign Intelligence Surveillance Court of
Review, 600
Fourth Amendment, 598, 617
Internet and email, 591
judicial review, 597
library records, 669
location of the target, 595, 629
lone-wolf provision, 593
mechanics of, 594, 628
minimization, 596, 630
national security letters, 638, 667-669
Pen Register Act, 638
pen registers, 633, 666
primary purpose, 600
probable cause, 595
section 215 orders, 638
significant purpose, 606
special needs precedents, 606, 632
surveillance methods, electronic, 591
surveillance methods, physical searches, 592
technology, new, 608, 628
Terrorist Surveillance Program, 609
inherent constitutional authority, 616
investigating DO]J lawyers, 618
lawsuits challenging, 617
trap and trace devices, 637, 666
U.S. persons abroad, 630
use in law enforcement, 606
“wall,” 599
Woods Procedures, 594
Foreign Intelligence Surveillance Court. See Foreign
Intelligence Surveillance Act
Foreign policy, President as maker of, 60
Foreign terrorist organization, 988
Formalism, in separation of powers analysis, 48—-49
Fourth Amendment, 553-579 passim. See also
Investigation, extraterritorial
administrative subpoena standards, 648, 665
border searches, 679, 704
consent, 684
exceptions to the warrant requirement, 555-556
expectation of privacy, 555, 640, 648
foreign intelligence exception, 568
grand jury subpoenas, 655
laptop searches, 684-685
law enforcement standards, 566
new technologies, 579
physical entry, 566, 686
“primary purpose” doctrine, 577
reasonableness of subpoenas, 659
regulatory search, 679, 683-684, 690
relevancy standard, 667
special needs, 556
subway searches, 685-686
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surveillance of public spaces, 578

warrantless surveillance, 567

whole body imaging, 685
Framers, identity of, 16-17
Freedom of association. See Association, freedom of
Freedom of expression. See Expression, freedom of
Freedom of Information Act (FOIA), 1197-1225

agency, 1204

agency record, 1204

bad faith, 1223

CIA Information Act, 1221

description of record, 1205

E-FOIA, 1205

Exemption 1, 1219

Exemption 3, 1221

Exemption 5, 1222

Exemption 7, 1223

Glomar principle, 1220

in camera inspection, 1219

procedural requirements, 1220

purpose of request, 1203

text, 1198-1201

Vaughn affidavit, 1219
Freedom of press. See Expression, freedom of
Freedom of speech. See Expression, freedom of
Functionalism, in separation of powers

analysis, 4849

General war, 349
General warrant, 554
Geneva Conventions. See International
humanitarian law
armed conflict, 252, 257
combatant immunity, 253
Common Article 2, 252
Common Article 3, 235, 252-253, 918
generally, 235, 236, 917-919
grave breach, 252
international armed conflict, 252
non-international armed conflict, 252
obsolescence, 253
Protocol 1, 235
Protocol 11, 252
war crimes, 260
Glomar principle, 1220
Government in the Sunshine Act, 1228
Gray Fox, 519
Graymail. See Classified Information Procedures Act
Grotius, 13, 210
Groupthink, 374
Guantanamo Bay (GTMO), 783-807, 887-892
Gulf of Sidra incident, 344-348
Gulf War. See Persian Gulf War
Gulf of Tonkin. See Tonkin Gulf incident; Tonkin
Gulf Resolution

Habeas corpus
after September 11, 2001, 775, 782-810
beyond Guantinamo Bay, 807-808
Blackstone, 764
clear statement required, 774
congressional authority, 774
custodian, 784, 855
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Habeas corpus (continued)
Detainee Treatment Act of 2005, 786
extraordinary rendition, availability to challenge,
974
Guantanamo Bay, 806
history, 764, 782
Military Commissions Act of 2006, 787
Military Order of Nov. 13, 2001, 783, 785
nonresident aliens, availability to, 780-781
presidential authority, 766, 773
substitutes, 806
suspension effect of, 773-774
text, statutory, 765
Hamilton, Alexander
framing of Declaration of War Clause, 19
militia, 16
safety of the nation, 76
Hijacking, 679
“Hold until cleared,” 739
Homeland Security Act, 1124
Homeland Security Presidential Directive 6,
686-687
Horn of Africa Recovery and Food Security
Act, 421
Hostage Act
applicability to seizure of American Embassy
hostages by Iran, 373
Iran Hostage Rescue mission, 373-374
legislative history, 373-374
text, 62, 369
Hughes-Ryan Amendment, 486-487
Boland II, 496
implied authorization of covert war, 486
plausible deniability, 487
Human rights law, 234
Humanitarian and peace/stability operations
command by foreign officers, 416-417
consent, 415
consultation with Congress, 430
criteria, Security Council, 414-415
criteria, U.S., 415
Department of Defense Appropriations Act of
1994, 416, 428-429
definitions, 470, 472
inherent executive authority, 419-420, 437
international disaster assistance, 417
international law, 431-432
Libya 2011, 430-437
mission creep, 421, 429
non-intervention, principle of, 431-432
Operation Restore Hope (Somalia), 421-430
peacekeeping, 412, 429-430
peacemaking, 412, 429-430
police actions, 419-420
Security Council Resolution 1970, 434
Security Council Resolution 1973, 435-436, 438
statutory authority, 411, 417-419, 420
U.N. Participation Act, 419
United Nations peacekeeping, 413, 414-415, 417
War Powers Resolution, 436, 437-438

Identification and identity cards, 686-964, 708
IEEPA. See International Emergency Economic
Powers Act

Index

Ike Skelton National Defense Authorization Act for
Fiscal Year 2011, 888
Immigration and special interest immigrants
bond for release, 752
detainee rights, 750-751, 753
“hold until cleared,” 739
length of detention, 750, 752-753
pretextual detention, 751
profiling, 751-752
secret evidence, 1041-1042
USA Patriot Act detention, 752
Imminent hostilities. See War Powers Resolution
Impeachment, 11, 13
Imperfect war. See Collective Self-Defense;
Unilateral Self-Defense; Humanitarian and
peace/stability operations
Impoundment, 108-109
In camera review. See Freedom of Information Act;
State secrets privilege
Inaction, congressional. See Congressional
acquiescence
Independent Counsel. See Ethics in Government
Act
Indochina. See Vietnam War
INF Treaty. See Intermediate Range Nuclear Forces
(INF) Treaty
Information sharing, 549-552
Inherent presidential power. See President
Injury in fact, 135
Insurrection Act, 1153-1154, 1156, 1176. See Posse
Comitatus Act
Intelligence Authorization Act for Fiscal Year 1991,
504
Gang-of-eight notice, 509
Findings requirements, 510
Intelligence budget, 466-467, 469, 481-485
Intelligence collection, 525-552
cycle, 525-527
domestic, 533
geospatial intelligence (GEOINT), 527-528
human intelligence (HUMINT), 527, 529
open-source intelligence, 531
signals intelligence (SIGINT), 528
support for military operations, 519
Intelligence Community, organization, 450
Intelligence Identities Protection Act
Plame, Valerie, 1276-1278
Intelligence operations
congressional oversight, 481-488, 503-510
executive oversight, 449-464
plausible deniability, 487
Intelligence Oversight Act of 1980, 488
arms sales to Iran, 489
Intelligence Oversight Board, 464
Intelligence Reform and Terrorism Prevention Act
of 2004 (IRTPA), 466-468
lone-wolf provision, 593
national security letters, 639, 649-665
Intelligence reorganization, 465
Director of National Intelligence (DNI), 466
Director of Science and Technology, 466
National Intelligence Council (NIC), 466
National Counterterrorism Center (NCTC),
466-468, 469-470
Privacy and Civil Liberties Oversight Board, 468
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Reconsidering reorganization, 470-471
Intelligence support for military operations, 519
Intermediate Range Nuclear Forces (INF) Treaty,
166-167

International Covenant on Civil and Political Rights
(ICCPR), 379, 919

International Criminal Court, 233

International Criminal Court for the Former
Yugoslavia, 214

International Emergency Economic Powers Act
(IEEPA), 112-113, 432-433

International humanitarian law (law of armed
conflict). See Geneva Conventions

conflict, nature of, 399-400

detention of civilians, 264

direct participation in hostilities, 258

distinction, 234, 258-259

human rights law, relation to, 234

necessity, 259

prisoners of war, 265

proportionality, 234, 259-260

unnecessary suffering, 259
International law. See Customary international law;

International humanitarian law; Jus ad
bellum; Jus in bello; Treaties

consistency with U.S. law, 181-182

incorporation into U.S. law, 163-209, 917-919

Vietnam war, issues raised by, 282-283, 292-293, 297
International Security Assistance Force. See

Afghanistan
Interrogating terrorist suspects. See Torture
Interrogation Working Group, 930
Interstate quarantine regulations, 1142
Invasion, power to repel. See Unilateral self-defense,
defensive power
Investigation, Congress’s power of, 1242-1249

constitutional basis, 1245

enforcement of, 1245-1247

negotiation of, 1246-1247
Investigation, extraterritorial

exclusionary rule, 728

foreign intelligence exception, 726

foreign law, 727

joint venture exception, 728

mutual legal assistance treaties, 727

reasonableness, 727-728

“shocks-the-conscience” exception, 729

silver platter doctrine, 728

substantially connected aliens, 718-719

torture, 729

unconnected aliens, 718-719

warrants, 726-727
Investigative Data Warehouse (IDW), 673
Iran Hostage Rescue mission, 369-375
Iran-Contra Affair, 116-117, 488-503

Arms Export Control Act, 489

arms-for-hostages, 490

Boland Amendments, 492—498

Boland II and fund restriction, 493

Independent Counsel, 498

Neutrality Act, 502

North, Oliver, 498

Poindexter, John, 488

presidential findings, 491

prosecutions, 498
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criminal conspiracy, 501
following orders defense, 501
solicitation of unappropriated funds, 496
Iraq Liberation Act, 356
Iraq War of 2003. See also Persian Gulf War, 1991
Authorization for Use of Military Force, 357-358
congressional approval, 357-358
duration of authority, 360-361, 367
insurgency, 365-366
Jus ad bellum, 361
justifications, 354-360, 363-365
National Security Strategy of 2002, 362
Security Council Res. 1441, 358-359, 361-362
stability operations, 365-367
Item veto, 122

Jackson, Justice Robert H.
inherent presidential power, 46-47
theory of fluctuating presidential powers
(Steel Seizure concurrence), 44-50, 51
twilight zone, 45-46
Japanese-American internment
American-Japanese Evaluation Claims Act, 821
government litigation misconduct, 819-820
loyalty, 818
military necessity, 820-821
racial discrimination, 818-819, 820-821
Jay, John, 20, 163, 165
Jay Treaty, 59
Jencks Act, 1024
Joint resolution, contrasted to concurrent
resolution, 98, 120
Journal, secrecy of congressional, 484
Jurisdiction, extraterritorial. See Extraterritoriality
Jus ad bellum, 211, 234
armed attack, 339-340
state responsibility, 340-341
Jus cogens, 199-200
Jus in bello, 211, 234. See International Humanitarian
Law
Just war, 210
Justiciability. See Political question doctrine;
Ripeness; Standing to sue

Kellogg-Briand Pact, 210
Kent State protests, 294
Ker-Frisbie doctrine, 1058
Korean War
as “police action,” 324, 328
history, 324-326
U.N. Charter Article 51 as authority, 327
U.N. Security Council resolutions as authority,
325, 326, 327
usage (practice) as authority for, 325
Kosovo, 342
Koszta incident, 86

Laos
appropriations cut-off, 295
bombing and incursion, 295
Law of nations. See International law; Offenses
against the law of nations
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Law of war. See International humanitarian law;
Jus ad bellum; jus in bello

League of Nations, 210

Leaks, 1250-1278 passim. See also Pentagon Papers
litigation

Legislative supremacy in colonial governments, 15

Legislative veto, 119-122

Legislative rules, 41

Lex posterior. See Treaties, last-in-time rule

Library records, 669

Libya bombing raid, 348-349

Libya intervention in 2011. See Humanitarian
and peace/stability operations

Lieber Code, 235

Limited war. See Imperfect war

Lincoln, Abraham

Emancipation Proclamation, 87
Mexican War of 1846, 71

Line of Death, 344

Line-item veto, 122

Locke, John, 11-12, 90

Logan Act, 474-475

Lovett principle, 115-116

Low intensity conflict. See Imperfect war

Madison, James, 18-22, 76
Mansfield Amendment, 301
Marque and Reprisal Clause. See Unilateral
self-defense, marque and reprisal
Marshall, John, 59-60
Martial law, 1174-1176
Material support
constitutional issues, 1005-1006
forms of, 990
logic, 1005
prosecutors’ weapon of choice, 1003-1004
scienter, 1004-1005
text, 988-990
Material witness
detentions, 754, 761
probable cause, 762
testimony or deposition, 761-762
text, 754
Mexican War, 71
Military Commissions
AUMF (Sept. 18, 2001), 1095
classified evidence, 1112
common law of war authority, 1095, 1102
due process, 1095-1096
evidence from coercion, 1104-1110
evidentiary rules, 1111-1112
ex post facto law, 1103
Geneva Convention Common Article 3, 1095
Military Commissions Act of 2006, 787,
1096-1097, 1098-1099
Military Commissions Act of 2009, 1099-1100,
1100-1101, 1104-1105, 1110
Military Order of November 13, 2001, 830, 1094
necessity for, 1094
personal jurisdiction, 1097-1100
subject matter jurisdiction, 1100-1104
uniformity principle, 1095
Military Commissions Act of 2006, 787, 1096-1097
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Military Cooperation with Law Enforcement
Officials Act, 1154-1155
Military Detention
Alien Enemy Act, 811, 817
AUMF (Sept. 18, 2011), 851, 853
clear statement, 856
declared war, 827-828
due process, 854
enemy combatant, 852-853, 856-857, 875-876,
885-886
Ike Skelton National Defense Authorization Act
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Military Order of Nov. 13, 2001, 830
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statutory authority, 827, 851
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National Counterterrorism Center, 469-470, 686
National Emergencies Act, 113
National emergency, 113
National Guard, 1133, 1152, 1156, 1171-1172, 1174
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National Intelligence Program, 466—467
National Intelligence Strategy of the United States
of America, 471
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National Security Agency, 463, 546
call data program, 671
ECHELON, 549
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National Security Decision Directives
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National Security Decision Directives (NSDD), 41
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NATO. See North Atlantic Treaty Organization
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No-fly lists, 686, 688
No-fly zone, 257-258, 355
Non-Detention Act, 735, 737-738, 856-857, 874
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threat assessments, 545
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Omnibus Crime Control and Safe Streets Act of
1968, Title III, 558, 566

Operation CHAOS. See Central Intelligence Agency

Operation Desert Fox, 356

Operation Desert Shield, 328-330, 333

Operation Desert Storm, 331-333, 334

Operation Enduring Freedom. See Afghanistan

Osama bin Laden, 335-336, 378, 386, 405

Outsourcing torture, 942
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Oversight. See Investigation, Congress’s power of

Padilla, José, 855-857
Paramilitary operations, 511-519
Passenger screening, 678-707
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peace/stability operations
Peace-enforcing. See Humanitarian and peace/
stability operations
Peacekeeping. See Humanitarian and peace/
stability operations
Peacemaking. See Humanitarian and peace/stability
operations
Pen registers, 555, 633-638
Pentagon Papers litigation, 1280-1298
Frankel affidavit, 1283
Mitchell, John, Attorney General, 1283
PENTTBOM investigation, 733
Perfect war, 13
Persian Gulf War, 1991. See also Iraq War, 2003
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build-up, 330-331
congressional authorization, 329-332
Operation Desert Shield, 328-329, 33
Operation Desert Storm, 331, 334
United Nations Security Council Res. 678, 330,
333
UNSCOM, 355-356
War Powers Resolution, 329, 333
Plausible deniability, 487
Poindexter, John. See Iran-Contra Affair
Police action, 217
Political question doctrine, 125-135
effect of dismissal, 135
foreign affairs, 134
prudential bases, 134
Supreme Court decisions, 126, 135
textual basis, 134
Posse Comitatus Act, 1147-1153, 1168
Branch Davidians, 1152-1153
constitutional exceptions, 1159
drug laws as exception, 1154-1155, 1158
Fourth Amendment rights affected by, 1151
immediate response exception, 1159
insurrection statutes as exception, 1153-1154,
11561158, 1170
judicial remedies, 1150
origins, 1150
scope, 1151
war, 1160
Preemptive war. See Iraq War, 2003
Prerogative powers of the Crown, 10-11
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President. See also Sole organ; Separation of powers
aggregate powers, 44
as lawmaker, 40
Commander in Chief, authority as. See
Commander in Chief
customary powers, 43, 72-77, 475477
delegated powers, 40, 44-45, 71, 88
emergency powers, 43, 83-89
foreign affairs powers, 53-67
foreign policy, maker of, 60
inherent power to prevent publication, 1286
inherent powers generally, 42-43, 44
repel attack authority. See Unilateral self-defense,
defensive power
rescue authority. See Unilateral self-defense, rescue
signing statements, 301-302
spending power, 118-119
war powers. See Commander in Chief
veto, 122
Presidential Decision Directives, 41
Presidential Recordings and Materials Preservation
Act, 1226
Presidential Records Act, 1225
President’s Intelligence Advisory Board (PIAB), 463
Press. See Expression, freedom of
Preventive detention
burden of proof, 750-751
“civic myth,” 735
Cold War and the Non-Detention Act, 737-738
due process requirements, 736-737
equal protection, 751-752
Fourth Amendment standard, 735-736
immigration, 736, 739-753
material witness, 754-763, 855
Non-Detention Act, 735, 737-738
PENTTBOM detentions, 734
PENTTBOM convictions, 738-739
pretextual detention, 738, 751
rights of detainees, 752-754
spitting on the sidewalk, 738
USA Patriot Act preventive detention provision,
752
Primary purpose doctrine, 577
Prior restraint. See Expression, freedom of
Privacy, expectation of. See Fourth Amendment
Privacy Act, 1166, 1227
Probable cause, criminal, 762
Profiling, 694-708
Progressive litigation, 1300-1303
Proportionality, 233
Proprietaries, 511-519
Protection of American lives and property. See
Unilateral self-defense, rescue
Public Health Service Act, 1141

Quasi-war with France, statutory authorization of,
78-81, 93-98

Racial discrimination. See Profiling; Japanese-
American internment

Rahman, Sheik Omar Abdel, 981-986

Ratification of prior acts, 71-72, 107

Ratification of Constitution, 20-23
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Real ID Act, 691-692

Rebellion, power to quell. See Unilateral self-
defense, defensive power

Regional organizations, 336-339

Relevancy standard. See Fourth Amendment

Rendition. See Extraordinary rendition

Repelling attack. See President, repel attack
authority; Unilateral self-defense, defensive
power

Report and wait, 122

Reprisal. See Unilateral self-defense, reprisal

Rescue. See Unilateral self-defense, rescue

Reservation, treaty consent and. See Treaties,
reservation

Resolutions of inquiry, 1245-1246

Ripeness, 140-141

Rome Treaty, 233, 234

Roosevelt, Theodore, stewardship theory of
presidential power, 52

Rules and Regulations for armed forces, 7

Saber-rattling. See Minatory demonstrations of force
SCI. See Nondisclosure agreements
Screening, 678-708
Search, regulatory. See Fourth Amendment,
regulatory search
SEATO, 271, 271-278, 281-283
Secrecy, 1179-1311. See also Classified information;
Expression, freedom of
Secrets
agreements and oaths. See Nondisclosure
agreements
Constitutional Convention, 17
Crown in England, 11
Framers and presidential, 477
intelligence community budgets, 481-485
Statement and Account Clause and, 482-483
Secret Journal Clause, 484
Security Council, 211, 213, 214, 257, 333
Selective prosecution or enforcement, 707-708
Self-defense. See Unilateral self-defense, defensive
power
Separation of powers
avoidance doctrine, 50, 116
balancing test, 46-47
courts, 51-52
English origins, 12-13
formalist analysis, 47, 48-49
functional analysis, 46, 48—49
Montesquieu, 12-13
shared powers, 24
tiered analysis, 49-50
twilight zone, 43-44, 45-46
September 11, 2001, terrorist attacks, 339. See also
Afghanistan
“Shadow war,” 522-524
“Shocks-the-conscience” exception. See
Investigation, extraterritorial, “shocks-
the-conscience” exception
Signing statements. See President, signing
statements
Silent witness, 1043
Silver platter doctrine. See Investigation,
extraterritorial
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Simple resolutions, 98, 126
Skyjacking, 679
Smith Act, 987-988
Sole organ for foreign affairs, 59-60
Somalia, 421-430
Some evidence standard, 854
Southeast Asia Collective Defense Treaty. See
SEATO
Special access programs (SAPs), 519-521
Special Activities. See Intelligence operations
Special interest immigrants. See Immigration and
special interest immigrants
Special military operations, 519
Special needs. See Fourth Amendment, special
needs
Speech, freedom of. See Expression, freedom of
Spitting-on-the-sidewalk detentions, 738-739
Stafford Act. See Terrorism
Standby statutory authorities, 92-93, 111-112
Standing army
ratification debates, 20-21
Revolutionary War, 15-16
Standing to sue, 135-140. See also Injury in fact
citizen plaintiffs, 136-138
congressional plaintiffs, 138-140
constitutional basis, 136
relationship to merits and political question, 136
taxpayers, 137
Vietnam War challenges, 291-292
State secrets privilege, 142-159
definition, 142
Fed. R. Evid. 509, 142
invoking the privilege, 155
judicial deference to executive, 157-158
Totten doctrine, 156
Statement and Account Clause, 482-485
Stewardship theory of presidential power, 52
Stigma-plus, 693
Stored Communications Act, 649
Stress and duress interrogation tactics, 929
Subpoena, congressional. See also Resolutions of
inquiry
Sudden attack. See Unilateral self-defense, defensive
power
Sunset provisions, 122
Supply bills. See Appropriations
Supremacy Clause, 163
Surveillance technologies (evolving), 579

Taft, William, strict theory of presidential power, 52
Take Care Clause, 8, 42-44
Tangible things. See Foreign Intelligence
Surveillance Act, section 215 order
Tanker War, 315-316
Targeted killing, 376-410 passim
CIA involvement, 402
costs and benefits, 409
domestic, 409
European Convention on Human Rights, 379
Executive Order No. 11,905, 407
Executive Order No. 12,333, 403-409
force and effect of executive prohibitions, 409
human rights law, 378-386, 401
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International Covenant on Civil and Political
Rights, 379
international humanitarian law, 380, 386,
387-403
Koh, Harold, 397-399
Osama bin Laden, 386, 403
Predator drone, 377-378, 385
Qadhafi, Colonel Muammar, 403
self-defense, 400
U.N. Special Rapporteur for Human Rights, 376,
400-402
Taxpayer standing. See Standing
Taylor, Charles Emmanuel, 906
Tenth Amendment, 179
Terrorism
as an act of war, 339, 349
bioterrorism
anthrax, 1144
generally, 1141-1145
plague, 1117-1120
smallpox, 1144
Catastrophic Incident Annex, 1128-1131
Centers for Disease Control, 1120, 1122
criminalization of, 981-1006
definitions, 988-989
Department of Homeland Security, 1121
Emergency Management Assistance Compact
(EMAC), 1133
Federal Emergency Management Agency
(FEMA), 1123, 1132
first responders, 1134-1141
Foreign Intelligence Surveillance Act. See Foreign
Intelligence Surveillance Act
foreign terrorist organizations. See Foreign
terrorist organizations
Model State Emergency Health Powers Act,
1137-1140
National Guard, 1133, 1171-1172, 1174
National Response Framework, 1126-1131
National Response Plan, 1125
pandemic plans, 1143
Public Health Service Act, 1141
quarantine, 1135-1136, 1142-1143, 1145
September 11, 2001, attacks. See September 11,
2001, terrorist attacks
Stafford Act, 1124, 1170
state responsibility, 341
TOPOFF, 1117-1120, 1123
United Nations, 334-335
Terrorist Identities Datamart Environment (TIDE),
686-687
Terrorist Screening Center (TSC), 686-687
Terrorist Surveillance Program, 609-619
Terrorist (Total) Information Awareness Program
(TIA), 673
TIPOFF, 686
Tonkin Gulf incident, 273
Tonkin Gulf Resolution, 274, 283-284
Torture, 895-977 passim. See also Investigation,
extraterritorial
Abu Ghraib prison, 895, 943-945
al-Qahtani, Mohammed, 930
Alien Tort Claims Act (ATCA), 925
Army field manual, 921-922, 933-934
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Torture (continued)
Article II powers, 947
Bybee memo, 929-930, 934
CIA and, 899-903, 904, 922, 927-928
civil liability, 950-951
constitutional rights protections against, 919-920
Convention Against Torture (CAT), 914-917,
939-940
cruel, inhuman, or degrading treatment, 916
defenses
necessity, 946
self-defense, 946
definitions, 896-906, 928-929
Detainee Treatment Act (DTA), 920-921,
924-925
“enhanced interrogation techniques,” 899-903
Executive Order No. 13, 491, 922-924
Foreign Claims Act (FCA), 925
Geneva Conventions, 917-919, 940-942
conflicts, 917, 941
combatants, 918, 940-941
conduct covered, 917-918
other persons, 919, 942
“ghost detainees,” 943
Guantanamo Bay, Cuba Detention Facility, 927,
929, 944-945
Investigation into FBI Allegations of Detainee
Abuse at Guantanamo, 930
Investigation of the Abu Ghraib Prison and 205th
Military Intelligence Brigade 29 (Fay
Report), 930
Investigation of the 800th Military Police Brigade
(Taguba Report), 933
KSM (Khalid Sheikh Mohammed), 928
lawyers’ role, 948-950
Military Commissions Act (MCA) and, 922
moral dimension, 905-906
outsourcing, 942
Philippine insurrection, 896-899
prosecuting contractors, 947-948
Senate Armed Services Committee Inquiry into
the Treatment of Detainees in U.S. Custody,
936-939
SERE (survive, evade, resist, escape) program,
928
shocks the conscience, 920
stress and duress tactics, 929
“ticking bomb,” 905
Torture Victim Protection Act (TVPA), 925
Uniform Code of Military Justice (UCM]) and,
924, 944
warrants, 906
waterboarding, 896-899, 904
Yoo, John, 933
Zubaydah, Abu, 928
Torture Act, 915
Torture Victim Protection Act, 925
Total Information Awareness Program (TIA), 673
Trading With the Enemy Act, 113-114
Transactional information or records, 638-639
Trap and trace devices, 637, 657
Travel, right to, 113-114
Traveler Redress and Terrorism Prevention Act
(TRIP), 694
Treason, 986-987
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Treaties. See also individual treaties by name or

subject matter
avoiding conflict with, 181-182
Biden condition, 166-169
consent and ratification, 166
constitutional limitations, 179
construing statutes consistently with, 181-182
criteria for choosing instead of executive
agreement, 172-173
deference to executive interpretation, 169
definition, 164
domestic legal effect, 182
executive agreements compared, 172-173
executive testimony about, 167
interpretation, 166-169
last-in-time rule (lex posterior), 181
negotiation, 164-165
ratification, 164
record of negotiating, 168
reinterpretation, 166-167, 168-169
reservations, 164
self-executing, 179-181
standing to enforce, 181
statute compared to, 179-181, 196-197
termination, 170
understandings, 164

Undeclared war

pre-constitutional, 13-14
ratification debates, 20-22

Uniform Code of Military Justice (UCM]), 924
Unilateral self-defense

defensive power
anticipatory self-defense, 348-254
Caroline standard, 232
customary defensive power, 72-77
delegated defensive power, 71
inherent self-defense power, 68-72
provoking attack, 71, 347-348
repel attack power, 68-72, 343-354
scope, 72, 232
marque and reprisal, 7, 8-9, 350
obsolescence of, 350-351
preemptive war. See Iraq war, 2003, 354-367
repelling attack distinguished, 351
targeted killing, 376410
targeted killing or assassination
assassination, 403
bin Laden, 378, 386, 403
CIA, 402-403
cost and benefits, 409-410
definition, 376
direct part in hostilities (DPH), 400-402
due process, 379-380
European Convention on Human Rights, 379
Executive Order No. 12,333, 403, 407-408, 409
extra judicial killings, 385
human rights law, 378-386
impunity, 402-403
International Covenant on Civil and Political
Rights, 379
International humanitarian law, 386
Iraq, 377
Pakistan, 378
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Qadhafi, 403
self defense, 400
targets, 400-402, 408-409
U.N. Basic Principles on Use of Force, 379
United States, within, 409
Yemen, 377, 385-386
reprisals. See Unilateral self-defense, marque and
reprisal
rescue, 490
Hostage Act, 490
Iran Hostage Rescue mission, 369-375
protection of American lives and property,
86-87, 372-373
repelling attack distinguished, 374-375
War Powers Resolution, 374
targeted killing or assassination, 376410 passim.
See Targeted Kkilling
United Kingdom Security Service (MI5), 545
United Nations. See also Korean War; Persian Gulf
War 1991; United Nations Charter; United
Nations Participation Act; Security Council
United Nations Charter
Article 1(1), 210
Article 2(3), 211
Article 2(4), 211, 212, 323, 351
Article 2(5), 216
Article 2(7), 431, 438
Article 25, 211, 214
Article 33(1), 323
Article 34, 414
Article 42(1), 211, 214, 215
Article 43, 213
Article 48(1), 215
Article 49, 215
Article 51, 215, 231, 232, 323-324, 348, 351-352,
365, 375
Article 52, 337
Article 53, 337
Chapter VII, 213, 216, 414, 415
Security Council, 211, 213, 214, 257, 333
United Nations Convention Against Torture and
Other Cruel, Inhuman, or Degrading
Treatment or Punishment (CAT), 914-917
United Nations Participation Act, 216, 217
Unlawful combatants. See Enemy combatants
USA Patriot Act, 595, 638, 666. See also Foreign
Intelligence Surveillance Act
detention authority, 752, 876
national security letters, 638-639. See also
National security letters
Pen Register Act, 638
pen registers, 638, 666
roving wiretap, 595
USA Patriot Improvement and Reauthorization Act
of 2005, 596, 607, 676
Usage, presidential authority provided by. See
President, customary powers; Congressional
acquiescence
Use restrictions, 97-98

Vagueness. See Expression, freedom of

Vattel, 13

Vaughn affidavit. See Freedom of Information Act
Vestiture Clause, 9, 42-43, 52

1339

Veto, legislative, 120-122
Vietnam War
bombing of North Vietnam, 275, 300, 302, 305-306
Cambodia. See Cambodia, bombing and
incursion
Congress’s efforts to limit scope of war, 294-296,
298-301, 302, 305-306
Cooper-Church amendment, 294
declaration of war not required, 279-280
delegation of authority by Congress to the
President, 285
Diem, Ngo Dinh, 271
domino theory, 271
funding cut-off, 294-296, 302
Geneva Accords, 271-276, 283
history, 270
Ho Chi Minh, 270
international law issues, 282—-283, 292-293, 297
justiciability
political question, 291
standing to sue, 291-292
Kent State protests. See Kent State protests
Laos. See Laos
Mansfield amendment, 301
map, 272
mining of harbors, 300
Paris peace talks, 276
Pentagon Papers. See Pentagon Papers litigation
repel attack authority of President, 281
SEATO Treaty, 271, 277-278, 281-283
standing to challenge, 291-292
Tet offensive, 276
Tonkin Gulf incident, 273
Tonkin Gulf Resolution, 274, 278-279, 283-285,
298
usage, President’s authority as provided by, 211,
279-280, 281
Viet Cong, 271, 273, 276
Viet Minh, 270
Vietnamization, 293-294
Virginia Plan, 17

War Crimes Act, 917

‘War Powers Resolution, 307
Afghanistan, 352-353
appropriations as authorization, 319-320
Chadha, 319
concurrent resolution of withdrawal, 319
consultation, 313-314, 349, 351, 374
covert action, 273, 485
free pass, 318-329
Gulf of Sidra incident, 345-346, 347
history, 312-313
imminent hostilities, 314-315, 347
Iran Hostage Rescue mission, 374
justiciability, 317-318
Libya bombing raid, no-fly zone, 322
Operation Desert Shield, 334
Persian Gulf, 334
reports under, 317
rescue, 312
rules of construction, 319-320
Senate versions, 312-313
sixty-day clock, 317-319
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War Powers Resolution (continued)
substantive provisions, 312-313
Sudan, 351-352
Tanker War, 315-316
treaties as authorization, 320
text, 307-310
trigger, 314-315, 316-317, 347
veto by President, 310

War against terrorism. See Terrorism

War. See Collective self-defense; General war;

Unilateral self-defense

Watch lists, 549, 686, 692
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Whig view of government, 11

WikiLeaks, 935, 1298-1300

Wiretapping, criminal, 657

Wiretapping. See Foreign Intelligence Surveillance
Act

Wounded Knee, 1147-1150

Yugoslavia, 342

Zone of Twilight, 43—-44, 45-46



