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constitutional power to raise and support

armies, 110
history, 15, 110–111
limitations on executive, 109–110, 297–300
limitations on riders, 117–118
mandatory, 118
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agreements

alignment, 1025
authority to classify, 1193
classification levels, 1193
Classified Information Procedures Act. See

Classified Information Procedures Act
criminal prosecutions, use in. See Classified

Information Procedures Act
decision to prosecute, 1023
declassification review, 1195
discovery of, 1024–1025
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NATO, 334, 337–338, 342
Persian Gulf War (1991), 328–324
police actions, 327, 328
Security Council, 327, 333, 335
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U.N. Charter Article 43, 214, 215
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the United States Regarding Weapons of
Mass Destruction, Silberman/Robb
Commission, 465

Committee on Detail, 18
Common Defence, providing for, 7
Common law right to know, 1229–1232
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Declaration of War Clause, 7, 18–19, 21, 23

defensive war, 68–72
Federalist Papers, 21
framing of, 18–19
law of nations, 91–92

declared by United States, 91
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Extraordinary rendition, 952–977 passim
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definitions, 952
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Domestic Security Guidelines, 540
statutory authority, 540
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Federalist Papers
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Declaration of War Clause, 21
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FISA. See Foreign Intelligence Surveillance Act
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case or controversy concerns, 597
confrontation, 598
congressional oversight, 630
emergency surveillance, 596, 615
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First Amendment, 582, 599, 669
FISA Amendments Act of 2008, 619, 729
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Foreign Intelligence Surveillance Court, 593
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exceptions to the warrant requirement, 555–556
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foreign intelligence exception, 568
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laptop searches, 684–685
law enforcement standards, 566
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physical entry, 566, 686
‘‘primary purpose’’ doctrine, 577
reasonableness of subpoenas, 659
regulatory search, 679, 683–684, 690
relevancy standard, 667
special needs, 556
subway searches, 685–686

surveillance of public spaces, 578
warrantless surveillance, 567
whole body imaging, 685

Framers, identity of, 16–17
Freedom of association. See Association, freedom of
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Freedom of Information Act (FOIA), 1197–1225

agency, 1204
agency record, 1204
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CIA Information Act, 1221
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E-FOIA, 1205
Exemption 1, 1219
Exemption 3, 1221
Exemption 5, 1222
Exemption 7, 1223
Glomar principle, 1220
in camera inspection, 1219
procedural requirements, 1220
purpose of request, 1203
text, 1198–1201
Vaughn affidavit, 1219

Freedom of press. See Expression, freedom of
Freedom of speech. See Expression, freedom of
Functionalism, in separation of powers

analysis, 48–49

General war, 349
General warrant, 554
Geneva Conventions. See International

humanitarian law
armed conflict, 252, 257
combatant immunity, 253
Common Article 2, 252
Common Article 3, 235, 252–253, 918
generally, 235, 236, 917–919
grave breach, 252
international armed conflict, 252
non-international armed conflict, 252
obsolescence, 253
Protocol I, 235
Protocol II, 252
war crimes, 260

Glomar principle, 1220
Government in the Sunshine Act, 1228
Gray Fox, 519
Graymail. See Classified Information Procedures Act
Grotius, 13, 210
Groupthink, 374
Guantánamo Bay (GTMO), 783–807, 887–892
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Gulf War. See Persian Gulf War
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Habeas corpus (continued)
Detainee Treatment Act of 2005, 786
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974
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history, 764, 782
Military Commissions Act of 2006, 787
Military Order of Nov. 13, 2001, 783, 785
nonresident aliens, availability to, 780–781
presidential authority, 766, 773
substitutes, 806
suspension effect of, 773–774
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Hamilton, Alexander
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militia, 16
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Homeland Security Act, 1124
Homeland Security Presidential Directive 6,

686–687
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Act, 421
Hostage Act

applicability to seizure of American Embassy
hostages by Iran, 373

Iran Hostage Rescue mission, 373–374
legislative history, 373–374
text, 62, 369

Hughes-Ryan Amendment, 486–487
Boland II, 496
implied authorization of covert war, 486
plausible deniability, 487

Human rights law, 234
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consent, 415
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1994, 416, 428–429
definitions, 470, 472
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international law, 431–432
Libya 2011, 430–437
mission creep, 421, 429
non-intervention, principle of, 431–432
Operation Restore Hope (Somalia), 421–430
peacekeeping, 412, 429–430
peacemaking, 412, 429–430
police actions, 419–420
Security Council Resolution 1970, 434
Security Council Resolution 1973, 435–436, 438
statutory authority, 411, 417–419, 420
U.N. Participation Act, 419
United Nations peacekeeping, 413, 414–415, 417
War Powers Resolution, 436, 437–438

Identification and identity cards, 686–964, 708
IEEPA. See International Emergency Economic

Powers Act

Ike Skelton National Defense Authorization Act for
Fiscal Year 2011, 888

Immigration and special interest immigrants
bond for release, 752
detainee rights, 750–751, 753
‘‘hold until cleared,’’ 739
length of detention, 750, 752–753
pretextual detention, 751
profiling, 751–752
secret evidence, 1041–1042
USA Patriot Act detention, 752

Imminent hostilities. See War Powers Resolution
Impeachment, 11, 13
Imperfect war. See Collective Self-Defense;

Unilateral Self-Defense; Humanitarian and
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Impoundment, 108–109
In camera review. See Freedom of Information Act;

State secrets privilege
Inaction, congressional. See Congressional

acquiescence
Independent Counsel. See Ethics in Government

Act
Indochina. See Vietnam War
INF Treaty. See Intermediate Range Nuclear Forces

(INF) Treaty
Information sharing, 549–552
Inherent presidential power. See President
Injury in fact, 135
Insurrection Act, 1153–1154, 1156, 1176. See Posse

Comitatus Act
Intelligence Authorization Act for Fiscal Year 1991,

504
Gang-of-eight notice, 509
Findings requirements, 510

Intelligence budget, 466–467, 469, 481–485
Intelligence collection, 525–552

cycle, 525–527
domestic, 533
geospatial intelligence (GEOINT), 527–528
human intelligence (HUMINT), 527, 529
open-source intelligence, 531
signals intelligence (SIGINT), 528
support for military operations, 519

Intelligence Community, organization, 450
Intelligence Identities Protection Act

Plame, Valerie, 1276–1278
Intelligence operations

congressional oversight, 481–488, 503–510
executive oversight, 449–464
plausible deniability, 487

Intelligence Oversight Act of 1980, 488
arms sales to Iran, 489

Intelligence Oversight Board, 464
Intelligence Reform and Terrorism Prevention Act

of 2004 (IRTPA), 466–468
lone-wolf provision, 593
national security letters, 639, 649–665

Intelligence reorganization, 465
Director of National Intelligence (DNI), 466
Director of Science and Technology, 466
National Intelligence Council (NIC), 466
National Counterterrorism Center (NCTC),

466–468, 469–470
Privacy and Civil Liberties Oversight Board, 468
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Reconsidering reorganization, 470–471
Intelligence support for military operations, 519
Intermediate Range Nuclear Forces (INF) Treaty,

166–167
International Covenant on Civil and Political Rights

(ICCPR), 379, 919
International Criminal Court, 233
International Criminal Court for the Former

Yugoslavia, 214
International Emergency Economic Powers Act

(IEEPA), 112–113, 432–433
International humanitarian law (law of armed

conflict). See Geneva Conventions
conflict, nature of, 399–400
detention of civilians, 264
direct participation in hostilities, 258
distinction, 234, 258–259
human rights law, relation to, 234
necessity, 259
prisoners of war, 265
proportionality, 234, 259–260
unnecessary suffering, 259

International law. See Customary international law;
International humanitarian law; Jus ad
bellum; Jus in bello; Treaties

consistency with U.S. law, 181–182
incorporation into U.S. law, 163–209, 917–919
Vietnam war, issues raised by, 282–283, 292–293, 297

International Security Assistance Force. See
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Interrogating terrorist suspects. See Torture
Interrogation Working Group, 930
Interstate quarantine regulations, 1142
Invasion, power to repel. See Unilateral self-defense,

defensive power
Investigation, Congress’s power of, 1242–1249

constitutional basis, 1245
enforcement of, 1245–1247
negotiation of, 1246–1247

Investigation, extraterritorial
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foreign intelligence exception, 726
foreign law, 727
joint venture exception, 728
mutual legal assistance treaties, 727
reasonableness, 727–728
‘‘shocks-the-conscience’’ exception, 729
silver platter doctrine, 728
substantially connected aliens, 718–719
torture, 729
unconnected aliens, 718–719
warrants, 726–727

Investigative Data Warehouse (IDW), 673
Iran Hostage Rescue mission, 369–375
Iran-Contra Affair, 116–117, 488–503

Arms Export Control Act, 489
arms-for-hostages, 490
Boland Amendments, 492–498
Boland II and fund restriction, 493
Independent Counsel, 498
Neutrality Act, 502
North, Oliver, 498
Poindexter, John, 488
presidential findings, 491
prosecutions, 498

criminal conspiracy, 501
following orders defense, 501

solicitation of unappropriated funds, 496
Iraq Liberation Act, 356
Iraq War of 2003. See also Persian Gulf War, 1991

Authorization for Use of Military Force, 357–358
congressional approval, 357–358
duration of authority, 360–361, 367
insurgency, 365–366
jus ad bellum, 361
justifications, 354–360, 363–365
National Security Strategy of 2002, 362
Security Council Res. 1441, 358–359, 361–362
stability operations, 365–367

Item veto, 122

Jackson, Justice Robert H.
inherent presidential power, 46–47
theory of fluctuating presidential powers

(Steel Seizure concurrence), 44–50, 51
twilight zone, 45–46

Japanese-American internment
American-Japanese Evaluation Claims Act, 821
government litigation misconduct, 819–820
loyalty, 818
military necessity, 820–821
racial discrimination, 818–819, 820–821

Jay, John, 20, 163, 165
Jay Treaty, 59
Jencks Act, 1024
Joint resolution, contrasted to concurrent

resolution, 98, 120
Journal, secrecy of congressional, 484
Jurisdiction, extraterritorial. See Extraterritoriality
Jus ad bellum, 211, 234

armed attack, 339–340
state responsibility, 340–341

Jus cogens, 199–200
Jus in bello, 211, 234. See International Humanitarian

Law
Just war, 210
Justiciability. See Political question doctrine;

Ripeness; Standing to sue

Kellogg-Briand Pact, 210
Kent State protests, 294
Ker-Frisbie doctrine, 1058
Korean War

as ‘‘police action,’’ 324, 328
history, 324–326
U.N. Charter Article 51 as authority, 327
U.N. Security Council resolutions as authority,
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usage (practice) as authority for, 325

Kosovo, 342
Koszta incident, 86
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bombing and incursion, 295
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against the law of nations
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Law of war. See International humanitarian law;
jus ad bellum; jus in bello
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litigation
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Legislative veto, 119–122
Legislative rules, 41
Lex posterior. See Treaties, last-in-time rule
Library records, 669
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Libya intervention in 2011. See Humanitarian

and peace/stability operations
Lieber Code, 235
Limited war. See Imperfect war
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Emancipation Proclamation, 87
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prosecutors’ weapon of choice, 1003–1004
scienter, 1004–1005
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text, 754

Mexican War, 71
Military Commissions
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due process, 1095–1096
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ex post facto law, 1103
Geneva Convention Common Article 3, 1095
Military Commissions Act of 2006, 787,

1096–1097, 1098–1099
Military Commissions Act of 2009, 1099–1100,

1100–1101, 1104–1105, 1110
Military Order of November 13, 2001, 830, 1094
necessity for, 1094
personal jurisdiction, 1097–1100
subject matter jurisdiction, 1100–1104
uniformity principle, 1095

Military Commissions Act of 2006, 787, 1096–1097
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