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6. Milwaukee’s Continued Importance.
As we discussed in Chapter 2, eight states brought claims against six electric power corporations for their contributions to the “public nuisance of global warming.”  In American Electric Power v. Connecticut, 79 U.S.L.W. 4547 ( June 20, 2011), the Supreme Court, following Milwaukee, held that the Clean Air Act displaced federal common law nuisance actions addressing global warming but left open the issue of whether it preempted state common law.  In considering the problem below, consider that the Clean Air Act currently contains the following language:
. . . nothing in this Act shall preclude or deny the right of any State or political subdivision thereof to adopt or enforce (1) any standard or limitation respecting emissions of air pollutants . . . ; except that . . . such State or political subdivision may not adopt or enforce any emission standard or limitation which is less stringent than [a standard or limitation adopted or approved by the federal government].
42 U.S.C. §7416.
  
