CHAPTER
3

THE EXCLUSIONARY RULE

What are the consequences if the police violate the Fourth Amendment require-
ments for searches and seizures described in the prior chapter? Similarly, what
are the consequences if the police violate other constitutional limits in investi-
gations, such as interrogations that violate the privilege against self-incrimina-
tion (discussed in Chapter 4) or identification procedures that violate due
process (discussed in Chapter 5)? The most important enforcement mechanism
is the “exclusionary rule.” This is the rule that material obtained in violation of
the Constitution cannot be introduced at trial against a criminal defendant.

This chapter focuses primarily on the exclusionary rule in Fourth Amend-
ment cases. Its application to other investigative techniques, such as interroga-
tions and identification procedures, is discussed in the following chapters.
Section A considers whether the exclusionary rule is a desirable remedy for
unconstitutional police behavior. Section B examines the cases that created
the exclusionary rule and applied it to the states. Section C examines who
can object to the introduction of illegal evidence and raise the exclusionary
rule. Section D considers the exceptions to the exclusionary rule. Finally,
Section E discusses the primary mechanism for raising the exclusionary rule:
suppression hearings.

A. IS THE EXCLUSIONARY RULE A DESIRABLE REMEDY
FOR UNCONSTITUTIONAL POLICE BEHAVIOR?

The exclusionary rule is defended as a key way of deterring police misconduct.
Officers know that if they violate the Constitution, the fruits of their efforts will
be excluded. Officers, who obviously desire that their work will lead to convic-
tions, will thus refrain from violating the Constitution. The Supreme Court
often has expressed deterrence as a key purpose of the exclusionary rule. For
example, the Court has declared that the exclusionary rule is “a judicially cre-
ated remedy designed to safeguard Fourth Amendment rights through its deter-
rence effect.” United States v. Calandra, 428 U.S. 465 (1976).

The exclusionary rule also is justified based on concerns for judicial integrity.
The view is that courts are tainted if they convict people based on illegally
obtained evidence. In some areas, the concern is that illegally obtained evidence
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is unreliable and could lead to the conviction of innocent people. For example,
involuntary confessions or suggestive police lineups are excluded, in part, for
fear that the results are not trustworthy. On the other hand, this concern is not
present when tangible evidence is gained as a result of an illegal search.

There also is a notion that the exclusionary rule sends a powerful message that
the government cannot and will not benefit from wrongdoing by its officers.
Justice Brennan argued that application of the exclusionary rule “assures the
people —all potential victims of unlawful government conduct— that the gov-
ernment [will] not profit from its lawless behavior, thus minimizing the risk of
seriously undermining public trustin the government.” United States v. Calandra,
414 U.S. 338 (1974) (Brennan, J., dissenting).

Critics of the exclusionary rule primarily focus on its cost in letting potentially
guilty people go free. Justice Cardozo captured this in his famous lament that
under the exclusionary rule, “[t]he criminal is to go free because the constable
has blundered.” People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585, 587 (1926).
Indeed, the existence of the exclusionary rule may make judges less likely to find
a Fourth Amendment violation since they know that the outcome of the case
might be determined by the loss of key evidence.

Critics also argue that the exclusionary rule is unnecessary. In a recent
majority opinion, Justice Scalia advanced these criticisms. The case, Hudson v.
Michigan, 126 S. Ct. 2159 (2006),! involved the question of whether evidence
must be excluded when police violate the requirement for “knocking” and
“announcing” before executing a warrant to search a residence. The Court
held that the exclusionary rule does not apply. In defending this conclusion,
Justice Scalia’s majority opinion presents many of the traditional arguments
against the exclusionary rule.

HUDSON v. MICHIGAN
126 S. Ct. 2159 (2006)

Justice ScaLia delivered the opinion of the Court.

Suppression of evidence, however, has always been our last resort, not our first
impulse. The exclusionary rule generates “substantial social costs,” which
sometimes include setting the guilty free and the dangerous at large. We have
therefore been “cautio[us] against expanding” it, and “have repeatedly empha-
sized that the rule’s ‘costly toll’ upon truth-seeking and law enforcement objec-
tives presents a high obstacle for those urging [its] application.” We have
rejected “[i]ndiscriminate application” of the rule, and have held it to be appli-
cable only “where its remedial objectives are thought most efficaciously
served,” — that is, “where its deterrence benefits outweigh its ‘substantial social
costs.”” The exclusionary rule has never been applied except “where its deter-
rence benefits outweigh its ‘substantial social costs.”” The costs here are con-
siderable. In addition to the grave adverse consequence that exclusion of
relevant incriminating evidence always entails (viz., the risk of releasing dangerous
criminals into society), imposing that massive remedy for a knock-and-announce

1. Hudson is discussed in more detail in Section D below, which considers the exceptions to the
exclusionary rule and Hudson’s holding that the exclusionary rule does not apply if the police
violate the requirements for knocking and announcing before searching a dwelling.
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violation would generate a constant flood of alleged failures to observe the rule.
The cost of entering this lottery would be small, but the jackpot enormous:
suppression of all evidence, amounting in many cases to a get-out-ofjail-free
card. Courts would experience as never before the reality that “[t]he exclusion-
ary rule frequently requires extensive litigation to determine whether particular
evidence must be excluded.”

Another consequence of the incongruent remedy Hudson proposes would be
police officers’ refraining from timely entry after knocking and announcing. As
we have observed, the amount of time they must wait is necessarily uncertain. If
the consequences of running afoul of the rule were so massive, officers would be
inclined to wait longer than the law requires — producing preventable violence
against officers in some cases, and the destruction of evidence in many others.
We deemed these consequences severe enough to produce our unanimous
agreement that a mere “reasonable suspicion” that knocking and announcing
“under the particular circumstances, would be dangerous or futile, or that it
would inhibit the effective investigation of the crime,” will cause the require-
ment to yield.

Next to these “substantial social costs” we must consider the deterrence ben-
efits, existence of which is a necessary condition for exclusion. (It is not, of
course, a sufficient condition: “[I]t does not follow that the Fourth Amendment
requires adoption of every proposal that might deter police misconduct.”) To
begin with, the value of deterrence depends upon the strength of the incentive
to commit the forbidden act. Viewed from this perspective, deterrence of
knock-and-announce violations is not worth a lot. Violation of the warrant
requirement sometimes produces incriminating evidence that could not
otherwise be obtained. But ignoring knock-and-announce can realistically be
expected to achieve absolutely nothing except the prevention of destruction of
evidence and the avoidance of life-threatening resistance by occupants of the
premises — dangers which, if there is even “reasonable suspicion” of their exis-
tence, suspend the knock-and-announce requirement anyway. Massive deter-
rence is hardly required.

It seems to us not even true, as Hudson contends, that without suppression
there will be no deterrence of knock-and-announce violations at all. Of course
even if this assertion were accurate, it would not necessarily justify suppression.
Assuming (as the assertion must) that civil suit is not an effective deterrent, one
can think of many forms of police misconduct that are similarly “undeterred.”
When, for example, a confessed suspect in the killing of a police officer, arrested
(along with incriminating evidence) in a lawful warranted search, is subjected to
physical abuse at the station house, would it seriously be suggested that the
evidence must be excluded, since that is the only “effective deterrent”? And
what, other than civil suit, is the “effective deterrent” of police violation of an
already-confessed suspect’s Sixth Amendment rights by denying him prompt
access to counsel? Many would regard these violated rights as more significant
than the right not to be intruded upon in one’s nightclothes —and yet nothing
but “ineffective” civil suit is available as a deterrent. And the police incentive for
those violations is arguably greater than the incentive for disregarding the
knock-and-announce rule.

We cannot assume that exclusion in this context is necessary deterrence sim-
ply because we found that it was necessary deterrence in different contexts
and long ago. That would be forcing the public today to pay for the sins and
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inadequacies of a legal regime that existed almost half a century ago. Dollree
Mapp could not turn to 42 U.S.C. § 1983 for meaningful relief; Monroe v. Pape
(1961), which began the slow but steady expansion of that remedy, was decided
the same Term as Mapp. It would be another 17 years before the § 1983 remedy
was extended to reach the deep pocket of municipalities, Monell v. New York
City Dept. of Social Servs., (1978). Citizens whose Fourth Amendment rights
were violated by federal officers could not bring suit until 10 years after Mapp,
with this Court’s decision in Bivens v. Six Unknown Fed. Narcotics Agents
(1971).

Hudson complains that “it would be very hard to find a lawyer to take a case
such as this,” but 42 U.S.C. §1988(b) answers this objection. Since some civil-
rights violations would yield damages too small to justify the expense of litiga-
tion, Congress has authorized attorney’s fees for civil-rights plaintiffs. This
remedy was unavailable in the heydays of our exclusionary-rule jurisprudence,
because itis tied to the availability of a cause of action. For years after Mapp, “very
few lawyers would even consider representation of persons who had civil rights
claims against the police,” but now “much has changed. Citizens and lawyers are
much more willing to seek relief in the courts for police misconduct.” M. Avery,
D. Rudovsky, & K. Blum, Police Misconduct: Law and Litigation, p. v (3d ed.
2005); see generally N. Aron, Liberty and Justice for All: Public Interest Law in
the 1980s and Beyond (1989) (describing the growth of public-interestlaw). The
number of public-interest law firms and lawyers who specialize in civil-rights
grievances has greatly expanded.

Hudson points out that few published decisions to date announce huge
awards for knock-and-announce violations. But this is an unhelpful statistic.
Even if we thought that only large damages would deter police misconduct
(and that police somehow are deterred by “damages” but indifferent to the
prospect of large § 1988 attorney’s fees), we do not know how many claims
have been settled, or indeed how many violations have occurred that produced
anything more than nominal injury. It is clear, at least, that the lower courts are
allowing colorable knock-and-announce suits to go forward, unimpeded by
assertions of qualified immunity. As far as we know, civil liability is an effective
deterrent here, as we have assumed it is in other contexts.

Another development over the past half-century that deters civil-rights viola-
tions is the increasing professionalism of police forces, including a new empha-
sis on internal police discipline. Even as long ago as 1980 we felt it proper to
“assume” that unlawful police behavior would “be dealt with appropriately”
by the authorities, but we now have increasing evidence that police forces
across the United States take the constitutional rights of citizens seriously.
There have been “wide-ranging reforms in the education, training, and super-
vision of police officers.” Numerous sources are now available to teach officers
and their supervisors what is required of them under this Court’s cases, how to
respect constitutional guarantees in various situations, and how to craft an
effective regime for internal discipline. Moreover, modern police forces are
staffed with professionals; it is not credible to assert that internal discipline,
which can limit successful careers, will not have a deterrent effect. There is also
evidence that the increasing use of various forms of citizen review can enhance
police accountability.

In sum, the social costs of applying the exclusionary rule to knock-and-
announce violations are considerable; the incentive to such violations is minimal
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to begin with, and the extant deterrences against them are substantial —
incomparably greater than the factors deterring warrantless entries when
Mapp was decided. Resort to the massive remedy of suppressing evidence of
guilt is unjustified.

It is striking that Justice Scalia’s arguments are not simply reasons for an
exception to the exclusionary rule for knock and announce violations; they
are arguments against the existence of the exclusionary rule. They prompted
Justice Kennedy, who concurred in Justice Scalia’s opinion, to declare: “[T]he
continued operation of the exclusionary rule, as settled and defined by our
precedents, is not in doubt.” Yet, Hudson suggests that there may be four
votes on the current Court— Chief Justice Roberts and Justices Scalia, Thomas,
and Alito — to eliminate the exclusionary rule and that it will continue to exist,
and exceptions will be created, to the extent Justice Kennedy wishes.

Justice Scalia’s majority opinion in Hudson argues that the costs of the exclu-
sionary rule outweigh its benefits. The primary cost, of course, is allowing guilty
people to go free. He argues that deterring police misconduct, the central
benefit of the exclusionary rule, does not warrant its existence. He says that
civil suits for damages against the police who violate the Fourth Amendment
are an adequate deterrent. He also maintains that increased professionalization
of police forces makes the exclusionary rule unnecessary.

There long has been a debate over whether money damages against police
officers for Fourth Amendment violations are a sufficient deterrent. Those who
take this view, like Justice Scalia in Hudson, argue that the ability to sue police
officers makes the exclusionary rule unnecessary.”

Others argue that such suits have so little chance of success that there will be
little deterrence without the exclusionary rule.” Juries are unlikely to find
against the police in favor of convicted criminals and if they did, any damages
would be nominal. Justice Breyer, in dissent in Hudson, makes these points in
response to the majority opinion:

What reason is there to believe that those remedies (such as private damages
actions under 42 U.S.C. §1983), which the Court found inadequate in Mapp,
can adequately deter unconstitutional police behavior here?

The cases reporting knock-and-announce violations are legion. Indeed, these
cases of reported violations seem sufficiently frequent and serious as to indicate
“a widespread pattern.” Yet the majority, like Michigan and the United States,
has failed to cite a single reported case in which a plaintiff has collected more
than nominal damages solely as a result of a knock-and-announce violation. Even
Michigan concedes that, “in cases like the presentone . . . ,damages may be virtually
non-existent.” And Michigan’s amici further concede that civil immunities prevent
tort law from being an effective substitute for the exclusionary rule at this time.

2. See, e.g., Christopher Slobogin, Why Liberals Should Chuck the Exclusionary Rule, 1999 Univ. IlI. L.
Rev. 363.

3. See, e.g., Yale Kamisar, In Defense of the Search and Seizure Exclusionary Rule, 26 Harv. ].L. & Pub.
Pol'y 119, 126-129 (2003) (arguing that “five decades of post-Weeks ‘freedom’ from the inhibiting
effect of the federal exclusionary rule failed to produce any meaningful alternative to the
exclusionary rule in any jurisdiction” and that there is no evidence that “times have changed”
post-Mapp).
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As Justice Stewart, the author of a number of significant Fourth Amendment
opinions, explained, the deterrent effect of damage actions “can hardly be said to
be great,” as such actions are “expensive, time-consuming, not readily available,
and rarely successful.” The upshot is that the need for deterrence —the critical
factor driving this Court’s Fourth Amendment cases for close to a century— argues
with at least comparable strength for evidentiary exclusion here.

There may be instances in the law where text or history or tradition leaves room
for a judicial decision that rests upon little more than an unvarnished judicial
instinct. But this is not one of them. Rather, our Fourth Amendment traditions
place high value upon protecting privacy in the home. They emphasize the need to
assure that its constitutional protections are effective, lest the Amendment “sound
the word of promise to the ear but break it to the hope.” They include an exclu-
sionary principle, which since Weeks has formed the centerpiece of the criminal
law’s effort to ensure the practical reality of those promises. That is why the Court
should assure itself that any departure from that principle is firmly grounded in
logic, in history, in precedent, and in empirical fact. It has not done so. That is why,
with respect, I dissent.

B. THE ORIGINS OF THE EXCLUSIONARY RULE

The Court first invoked the exclusionary rule as a remedy for Fourth Amend-
ment violations in Weeks v. United States in 1914.

WEEKS v. UNITED STATES
232 U.S. 383 (1914)

Justice Day delivered the opinion of the Court:

An indictment was returned against the defendant in the district court of the
United States for the western district of Missouri, containing nine counts. The
seventh count, upon which a conviction was had, charged the use of the mails for
the purpose of transporting certain coupons or tickets representing chances or
shares in a lottery or gift enterprise, in violation of § 213 of the Criminal Code.
Sentence of fine and imprisonment was imposed.

The defendant was arrested by a police officer, so far as the record shows,
without warrant, at the Union Station in Kansas City, Missouri, where he was
employed by an express company. Other police officers had gone to the house
of the defendant, and being told by a neighbor where the key was kept, found it
and entered the house. They searched the defendant’s room and took posses-
sion of various papers and articles found there, which were afterwards turned
over to the United States marshal. Later in the same day police officers returned
with the marshal, who thought he might find additional evidence, and, being
admitted by someone in the house, probably a boarder, in response to a rap, the
marshal searched the defendant’s room and carried away certain letters and
envelops found in the drawer of a chiffonier. Neither the marshal nor the police
officer had a search warrant.

After the jury had been sworn and before any evidence had been given, the
defendant urged his petition for the return of his property, which was denied by
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the court. Upon the introduction of such papers during the trial, the defendant
objected on the ground that the papers had been obtained without a search
warrant, and by breaking open his home, in violation of the 4th and 5th Amend-
ments to the Constitution of the United States, which objection was overruled by
the court. Among the papers retained and put in evidence were a number of
lottery tickets and statements with reference to the lottery, taken at the first visit
of the police to the defendant’s room, and a number of letters written to the
defendant in respect to the lottery, taken by the marshal upon his search of
defendant’s room.

The defendant assigns error, among other things, in the court’s refusal to
grant his petition for the return of his property, and in permitting the papers to
be used at the trial.

It is thus apparent that the question presented involves the determination of
the duty of the court with reference to the motion made by the defendant for the
return of certain letters, as well as other papers, taken from his room by the
United States marshal, who, without authority of process, if any such could have
been legally issued, visited the room of the defendant for the declared purpose
of obtaining additional testimony to support the charge against the accused,
and, having gained admission to the house, took from the drawer of a chiffonier
there found certain letters written to the defendant, tending to show his guilt.
These letters were placed in the control of the district attorney, and were sub-
sequently produced by him and offered in evidence against the accused at the
trial. The defendant contends that such appropriation of his private correspon-
dence was in violation of rights secured to him by the 4th and 5th Amendments
to the Constitution of the United States. We shall deal with the 4th Amendment.

The effect of the 4th Amendment s to put the courts of the United States and
Federal officials, in the exercise of their power and authority, under limitations
and restraints as to the exercise of such power and authority, and to forever
secure the people, their persons, houses, papers, and effects, against all unrea-
sonable searches and seizures under the guise of law. This protection reaches all
alike, whether accused of crime or not, and the duty of giving to it force and
effectis obligatory upon all intrusted under our Federal system with the enforce-
ment of the laws. The tendency of those who execute the criminal laws of the
country to obtain conviction by means of unlawful seizures and enforced con-
fessions, the latter often obtained after subjecting accused persons to unwar-
ranted practices destructive of rights secured by the Federal Constitution,
should find no sanction in the judgments of the courts, which are charged at
all times with the support of the Constitution, and to which people of all con-
ditions have a right to appeal for the maintenance of such fundamental rights.

If letters and private documents can thus be seized and held and used in
evidence against a citizen accused of an offense, the protection of the 4th
Amendment, declaring his right to be secure against such searches and seizures,
is of no value, and, so far as those thus placed are concerned, might as well be
stricken from the Constitution. The efforts of the courts and their officials to
bring the guilty to punishment, praiseworthy as they are, are not to be aided by
the sacrifice of those great principles established by years of endeavor and
suffering which have resulted in their embodiment in the fundamental law of
the land. The United States marshal could only have invaded the house of the
accused when armed with a warrant issued as required by the Constitution, upon
sworn information, and describing with reasonable particularity the thing for



8 3. The Exclusionary Rule

which the search was to be made. Instead, he acted without sanction of law,
doubtless prompted by the desire to bring further proof to the aid of the gov-
ernment, and under color of his office undertook to make a seizure of private
papers in direct violation of the constitutional prohibition against such action.
Under such circumstances, without sworn information and particular descrip-
tion, not even an order of court would have justified such procedure; much less
was it within the authority of the United States marshal to thus invade the house
and privacy of the accused.

The court before which the application was made in this case recognized the
illegal character of the seizure, and ordered the return of property not in its
judgment competent to be offered at the trial, but refused the application of the
accused to turn over the letters, which were afterwards put in evidence on behalf
of the government.

We therefore reach the conclusion that the letters in question were taken
from the house of the accused by an official of the United States, acting
under color of his office, in direct violation of the constitutional rights of the
defendant; that having made a seasonable application for their return, which
was heard and passed upon by the court, there was involved in the order refusing
the application a denial of the constitutional rights of the accused, and that the
court should have restored these letters to the accused. In holding them and
permitting their use upon the trial, we think prejudicial error was committed. As
to the papers and property seized by the policemen, it does not appear that they
acted under any claim of Federal authority such as would make the amendment
applicable to such unauthorized seizures. The record shows that what they did
by way of arrest and search and seizure was done before the finding of the
indictment in the Federal court; under what supposed right or authority does
not appear. What remedies the defendant may have against them we need not
inquire, as the 4th Amendment is not directed to individual misconduct of such
officials. Its limitations reach the Federal government and its agencies.

Weeks involves the application of the exclusionary rule to the federal govern-
ment. The Court initially considered and rejected the application of the exclu-
sionary rule to the states in Wolf v. Colorado, 338 U.S. 25 (1949). Although
the Court in Wolf said that “[t]he security of one’s privacy against arbitrary
intrusion by the police ... 1is...implicit in ‘the concept of ordered liberty’
and as such enforceable against the States through the Due Process Clause,”
the Court held that the exclusionary rule is not enforceable against the States as
“an essential ingredient of the right.” The Court concluded: “We hold, there-
fore, that in a prosecution in a State court for a State crime the Fourteenth
Amendment does not forbid the admission of evidence obtained by an unrea-
sonable search and seizure.” As explained in Chapter 1, Wolf was decided at a
time when there was intense debate over whether the Bill of Rights should be
applied to the states and when a majority of the Court was generally reluctant to
apply Bill of Rights provisions to the states.

This changed with the Warren Court, which found almost all of the Bill of
Rights to be incorporated and to apply to the states. In 1961, the Supreme Court
overruled Wolfand held that the exclusionary rule applies to the states in the
landmark decision of Mapp v. Ohio.
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MAPP v. OHIO
367 U.S. 643 (1961)

Justice Crark delivered the opinion of the Court.

Appellant stands convicted of knowingly having had in her possession and
under her control certain lewd and lascivious books, pictures, and photographs
in violation of § 2905.34 of Ohio’s Revised Code. As officially stated in the syl-
labus to its opinion, the Supreme Court of Ohio found that her conviction was
valid though “based primarily upon the introduction in evidence of lewd and
lascivious books and pictures unlawfully seized during an unlawful search of
defendant’s home.”

On May 23, 1957, three Cleveland police officers arrived at appellant’s resi-
dence in that city pursuant to information that “a person [was] hiding outin the
home, who was wanted for questioning in connection with a recent bombing,
and that there was a large amount of policy paraphernalia being hidden in the
home.” Miss Mapp and her daughter by a former marriage lived on the top floor
of the two-family dwelling. Upon their arrival at that house, the officers knocked
on the door and demanded entrance but appellant, after telephoning her attor-
ney, refused to admit them without a search warrant. They advised their head-
quarters of the situation and undertook a surveillance of the house.

The officers again sought entrance some three hours later when four or more
additional officers arrived on the scene. When Miss Mapp did not come to the door
immediately, atleast one of the several doors to the house was forcibly opened and
the policemen gained admittance. Meanwhile Miss Mapp’s attorney arrived, but
the officers, having secured their own entry, and continuing in their defiance
of the law, would permit him neither to see Miss Mapp nor to enter the house.
It appears that Miss Mapp was halfway down the stairs from the upper floor to the
front door when the officers, in this highhanded manner, broke into the hall. She
demanded to see the search warrant. A paper, claimed to be awarrant, was held up
by one of the officers. She grabbed the “warrant” and placed it in her bosom.
Asstruggle ensued in which the officers recovered the piece of paper and as a result
of which they handcuffed appellant because she had been “belligerent” in resist-
ing their official rescue of the “warrant” from her person. Running roughshod
over appellant, a policeman “grabbed” her, “twisted [her] hand,” and she “yelled
[and] pleaded with him” because “it was hurting.” Appellant, in handcuffs, was
then forcibly taken upstairs to her bedroom where the officers searched a dresser, a
chest of drawers, a closet and some suitcases. They also looked into a photo album
and through personal papers belonging to the appellant. The search spread to
the rest of the second floor including the child’s bedroom, the living room, the
kitchen and a dinette. The basement of the building and a trunk found therein
were also searched. The obscene materials for possession of which she was ulti-
mately convicted were discovered in the course of that widespread search.

At the trial no search warrant was produced by the prosecution, nor was
the failure to produce one explained or accounted for. At best, “There is, in
the record, considerable doubt as to whether there ever was any warrant for the
search of defendant’s home.”

The State says that even if the search were made without authority, or
otherwise unreasonably, it is not prevented from using the unconstitutionally
seized evidence at trial, citing Wolf v. People of State of Colorado (1949).
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There are in the cases of this Court some passing references to the Weeks rule
as being one of evidence. But the plain and unequivocal language of Weeks—
and its later paraphrase in Wolf—to the effect that the Weeks rule is of
constitutional origin, remains entirely undisturbed.

Since the Fourth Amendment’s right of privacy has been declared enforce-
able against the States through the Due Process Clause of the Fourteenth, it is
enforceable against them by the same sanction of exclusion as is used against the
Federal Government. Were it otherwise, then just as without the Weeks rule the
assurance against unreasonable federal searches and seizures would be “a form
of words,” valueless and undeserving of mention in a perpetual charter of ines-
timable human liberties, so too, without that rule the freedom from state inva-
sions of privacy would be so ephemeral and so neatly severed from its conceptual
nexus with the freedom from all brutish means of coercing evidence as not to
merit this Court’s high regard as a freedom “implicit in ‘the concept of ordered
liberty.”” At the time that the Court held in Wolf that the Amendment was
applicable to the States through the Due Process Clause, the cases of this
Court had steadfastly held that as to federal officers the Fourth Amendment
included the exclusion of the evidence seized in violation of its provisions. Even
Wolf “stoutly adhered” to that proposition. The right to privacy, when conceded
operatively enforceable against the States, was not susceptible of destruction by
avulsion of the sanction upon which its protection and enjoyment had always
been deemed dependent. Therefore, in extending the substantive protections
of due process to all constitutionally unreasonable searches —state or federal —
it was logically and constitutionally necessary that the exclusion doctrine—an
essential part of the right to privacy—be also insisted upon as an essential
ingredient of the right newly recognized by the Wolfcase. In short, the admission
of the new constitutional right by Wolfcould not consistently tolerate denial of its
most important constitutional privilege, namely, the exclusion of the evidence
which an accused had been forced to give by reason of the unlawful seizure. To
hold otherwise is to grant the right but in reality to withhold its privilege and
enjoyment. Only last year the Court itself recognized that the purpose of the
exclusionary rule “is to deter — to compel respect for the constitutional guaranty
in the only effectively available way— by removing the incentive to disregard it.”

Indeed, we are aware of no restraint, similar to that rejected today, condition-
ing the enforcement of any other basic constitutional right. The right to privacy,
no less important than any other right carefully and particularly reserved to the
people, would stand in marked contrast to all other rights declared as “basic to a
free society.” This Court has not hesitated to enforce as strictly against the States
as it does against the Federal Government the rights of free speech and of a free
press, the rights to notice and to a fair, public trial, including, as it does, the right
not to be convicted by use of a coerced confession, however logically relevant it
be, and without regard to its reliability. And nothing could be more certain than
that when a coerced confession is involved, “the relevant rules of evidence” are
overridden without regard to “the incidence of such conduct by the police,”
slight or frequent. Why should not the same rule apply to what is tantamount to
coerced testimony by way of unconstitutional seizure of goods, papers, effect,
documents, etc.? We find that, as to the Federal Government, the Fourth and
Fifth Amendments and, as to the States, the freedom from unconscionable
invasions of privacy and the freedom from convictions based upon coerced
confessions do enjoy an “intimate relation” in their perpetuation of “principles
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of humanity and civil liberty (secured) ... only after years of struggle.” They
express “supplementing phases of the same constitutional purpose — to main-
tain inviolate large areas of personal privacy.” The philosophy of each Amend-
ment and of each freedom is complementary to, although not dependent upon,
that of the other in its sphere of influence — the very least that together they
assure in either sphere is that no man is to be convicted on unconstitutional
evidence.

Moreover, our holding that the exclusionary rule is an essential part of both
the Fourth and Fourteenth Amendments is not only the logical dictate of prior
cases, but it also makes very good sense. There is no war between the Constitu-
tion and common sense. Presently, a federal prosecutor may make no use of
evidence illegally seized, but a State’s attorney across the street may, although he
supposedly is operating under the enforceable prohibitions of the same Amend-
ment. Thus the State, by admitting evidence unlawfully seized, serves to encour-
age disobedience to the Federal Constitution which it is bound to uphold.

In non-exclusionary States, federal officers, being human, were by it invited
to and did, as our cases indicate, step across the street to the State’s attorney
with their unconstitutionally seized evidence. Prosecution on the basis of that
evidence was then had in a state court in utter disregard of the enforceable
Fourth Amendment. If the fruits of an unconstitutional search had been inad-
missible in both state and federal courts, this inducement to evasion would have
been sooner eliminated. There would be no need to reconcile such cases as Rea
and Schnettler, each pointing up the hazardous uncertainties of our heretofore
ambivalent approach.

Federal-state cooperation in the solution of crime under constitutional stan-
dards will be promoted, if only by recognition of their now mutual obligation to
respect the same fundamental criteria in their approaches. “However much in a
particular case insistence upon such rules may appear as a technicality that
inures to the benefit of a guilty person, the history of the criminal law proves
that tolerance of shortcut methods in law enforcement impairs its enduring
effectiveness.” Denying shortcuts to only one of two cooperating law enforce-
mentagencies tends naturally to breed legitimate suspicion of “working arrange-
ments” whose results are equally tainted.

There are those who say, as did Justice (then Judge) Cardozo, that under our
constitutional exclusionary doctrine “[t]he criminal is to go free because the
constable has blundered.” In some cases this will undoubtedly be the result. But,
“there is another consideration —the imperative of judicial integrity.” The
criminal goes free, if he must, but it is the law that sets him free. Nothing can
destroy a government more quickly than its failure to observe its own laws, or
worse, its disregard of the charter of its own existence. As Mr. Justice Brandeis,
dissenting, said in Olmstead v. United States, 1928: “Our government is the
potent, the omnipresent teacher. For good or forill, it teaches the whole people
by its example. . . . If the government becomes a lawbreaker, it breeds contempt
for law; it invites every man to become a law unto himself; it invites anarchy.”

Nor can it lightly be assumed that, as a practical matter, adoption of the
exclusionary rule fetters law enforcement. Only last year this Court expressly
considered that contention and found that “pragmatic evidence of asort” to the
contrary was not wanting.

The ignoble shortcut to conviction left open to the State tends to destroy
the entire system of constitutional restraints on which the liberties of the
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people rest. Having once recognized that the right to privacy embodied in the
Fourth Amendment is enforceable against the States, and that the right to be
secure against rude invasions of privacy by state officers is, therefore,
constitutional in origin, we can no longer permit that right to remain an
empty promise. Because it is enforceable in the same manner and to like effect
as other basic rights secured by the Due Process Clause, we can no longer permit
it to be revocable at the whim of any police officer who, in the name of law
enforcementitself, chooses to suspend its enjoyment. Our decision, founded on
reason and truth, gives to the individual no more than that which the Constitu-
tion guarantees him, to the police officer no less than that to which honest law
enforcement is entitled, and, to the courts, that judicial integrity so necessary in
the true administration of justice.

Justice HarLaN, whom Justice FRANKFURTER and Justice WHITTAKER join,
dissenting.

In overruling the Wolf case the Court, in my opinion, has forgotten the sense
of judicial restraint which, with due regard for stare decisis, is one element that
should enter into deciding whether a past decision of this Court should be
overruled. Apart from that I also believe that the Wolf rule represents sounder
Constitutional doctrine than the new rule which now replaces it.

Essential to the majority’s argument against Wolf'is the proposition that the
rule of Weeks v. United States excluding in federal criminal trials the use of
evidence obtained in violation of the Fourth Amendment, derives not from the
“supervisory power” of this Court over the federal judicial system, but from
Constitutional requirement. This is so because no one, I suppose, would suggest
that this Court possesses any general supervisory power over the state courts.
Although I entertain considerable doubt as to the soundness of this founda-
tional proposition of the majority, I shall assume, for present purposes, that the
Weeks rule “is of constitutional origin.”

At the heart of the majority’s opinion in this case is the following syllogism:
(1) the rule excluding in federal criminal trials evidence which is the product of
all illegal search and seizure is a “part and parcel” of the Fourth Amendment;
(2) Wolf held that the “privacy” assured against federal action by the Fourth
Amendment is also protected against state action by the Fourteenth Amend-
ment; and (3) it is therefore “logically and constitutionally necessary” that the
Weeks exclusionary rule should also be enforced against the States.

This reasoning ultimately rests on the unsound premise that because Wolf
carried into the States, as part of “the concept of ordered liberty” embodied
in the Fourteenth Amendment, the principle of “privacy” underlying the
Fourth Amendment, it must follow that whatever configurations of the Fourth
Amendment have been developed in the particularizing federal precedents are
likewise to be deemed a part of “ordered liberty,” and as such are enforceable
against the States. For me, this does not follow at all.

It cannot be too much emphasized that what was recognized in Wolf was not
that the Fourth Amendment as such is enforceable against the States as a facet of
due process, aview of the Fourteenth Amendmentwhich, as Wolf itself pointed out,
has long since been discredited, but the principle of privacy “which is at the core of
the Fourth Amendment.” It would not be proper to expect or impose any precise
equivalence, either as regards the scope of the right or the means ofitsimplementa-
tion, between the requirements of the Fourth and Fourteenth Amendments.
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Thus, even in a case which presented simply the question of whether a
particular search and seizure was constitutionally “unreasonable” —say in a
tort action against state officers—we would not be true to the Fourteenth
Amendment were we merely to stretch the general principle of individual
privacy on a Procrustean bed of federal precedents under the Fourth Amend-
ment. Butin this instance more than that is involved, for here we are reviewing
not a determination that what the state police did was Constitutionally permis-
sible (since the state court quite evidently assumed that it was not), but a
determination that appellant was properly found guilty of conduct which,
for present purposes, it is to be assumed the State could Constitutionally pun-
ish. Since there is not the slightest suggestion that Ohio’s policy is “affirma-
tively to sanction ... police incursion into privacy” what the Court is now
doing is to impose upon the States not only federal substantive standards of
“search and seizure” but also the basic federal remedy for violation of those
standards. For I think it entirely clear that the Weeks exclusionary rule is but a
remedy which, by penalizing past official misconduct, is aimed at deterring
such conduct in the future.

I would not impose upon the States this federal exclusionary remedy. The
reasons given by the majority for now suddenly turning its back on Wolfseem to
me notably unconvincing. The preservation of a proper balance between state
and federal responsibility in the administration of criminal justice demands
patience on the part of those who might like to see things move faster among
the States in this respect. Problems of criminal law enforcement vary widely
from State to State. One State, in considering the totality of its legal picture,
may conclude that the need for embracing the Weeks rule is pressing because
other remedies are unavailable or inadequate to secure compliance with the
substantive Constitutional principle involved. Another, though equally solici-
tous of Constitutional rights, may choose to pursue one purpose at a time,
allowing all evidence relevant to guilt to be brought into a criminal trial, and
dealing with Constitutional infractions by other means. Still another may con-
sider the exclusionary rule too rough-and-ready a remedy, in that it reaches
only unconstitutional intrusions which eventuate in criminal prosecution of
the victims. Further, a State after experimenting with the Weeks rule for a
time may, because of unsatisfactory experience with it, decide to revert to a non-
exclusionary rule.

A state conviction comes to us as the complete product of a sovereign judi-
cial system. Typically a case will have been tried in a trial court, tested in some
final appellate court, and will go no further. In the comparatively rare instance
when a conviction is reviewed by us on due process grounds we deal then with
a finished product in the creation of which we are allowed no hand, and our
task, far from being one of over-all supervision, is, speaking generally,
restricted to a determination of whether the prosecution was Constitutionally
fair. The specifics of trial procedure, which in every mature legal system will
vary greatly in detail, are within the sole competence of the States. I do not see
how it can be said that a trial becomes unfair simply because a State determines
that evidence may be considered by the trier of fact, regardless of how it was
obtained, if it is relevant to the one issue with which the trial is concerned, the
guilt or innocence of the accused. Of course, a court may use its procedures as
an incidental means of pursuing other ends than the correct resolution of the
controversies before it. Such indeed is the Weeks rule, but if a State does not
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choose to use its courts in this way, I do not believe that this Court is empow-
ered to impose this much-debated procedure on local courts, however effica-
cious we may consider the Weeks rule to be as a means of securing
Constitutional rights.

I regret that I find so unwise in principle and so inexpedient in policy a
decision motivated by the high purpose of increasing respect for Constitutional
rights. But in the last analysis I think this Court can increase respect for the
Constitution only if it rigidly respects the limitations which the Constitution
places upon it, and respects as well the principles inherent in its own processes.
In the present case I think we exceed both, and that our voice becomes only a
voice of power, not of reason.

C. WHO CAN OBJECT TO THE INTRODUCTION OF
EVIDENCE AND RAISE THE EXCLUSIONARY RULE?

In Jones v. United States, 362 U.S. 257 (1960), the Supreme Court took a broad
view of who could object to the introduction of evidence and raise the exclu-
sionary rule. The Court said that a person who “was aggrieved by an unlawful
search or seizure” had standing to challenge it. The Court said that “[i]n order
to qualify as a ‘person aggrieved by an unlawful search and seizure’ one must
have been a victim of a search or seizure, one against whom the search was
directed, as distinguished from one who claims prejudice only through the
use of evidence gathered as a consequence of a search or seizure directed at
someone else.” The Court concluded that “anyone legitimately on premises
where a search occurs may challenge its legality by way of a motion to suppress,
when its fruits are proposed to be used against him.”

In Rakas v. Illinois, below, the Court changed the approach to determining
who may raise the exclusionary rule. The Court held that only those whose
Fourth Amendment rights were violated may raise the exclusionary rule. In
other words, a person cannot raise the exclusionary rule just because he or
she is “aggrieved” by an illegal search; to raise the exclusionary rule a person
must show a violation of his or her Fourth Amendment rights.

RAKAS v. ILLINOIS
439 U.S. 128 (1978)

Justice RenNquist delivered the opinion of the Court.

Petitioners were convicted of armed robbery in the Circuit Court of Kankakee
County, Ill., and their convictions were affirmed on appeal. At their trial, the
prosecution offered into evidence a sawed-off rifle and rifle shells that had been
seized by police during a search of an automobile in which petitioners had been
passengers. Neither petitioner is the owner of the automobile and neither has
ever asserted that he owned the rifle or shells seized. The Illinois Appellate
Court held that petitioners lacked standing to object to the allegedly unlawful
search and seizure and denied their motion to suppress the evidence.
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Because we are not here concerned with the issue of probable cause, a brief
description of the events leading to the search of the automobile will suffice. A
police officer on a routine patrol received a radio call notifying him of a robbery
of a clothing store in Bourbonnais, Ill., and describing the getaway car. Shortly
thereafter, the officer spotted an automobile which he thought might be the
getaway car. After following the car for some time and after the arrival of assis-
tance, he and several other officers stopped the vehicle. The occupants of the
automobile, petitioners and two female companions, were ordered out of the
car and, after the occupants had left the car, two officers searched the interior of
the vehicle. They discovered a box of rifle shells in the glove compartment,
which had been locked, and a sawed-off rifle under the front passenger seat.
After discovering the rifle and the shells, the officers took petitioners to the
station and placed them under arrest.

Before trial petitioners moved to suppress the rifle and shells seized from the
car on the ground that the search violated the Fourth and Fourteenth Amend-
ments. They conceded that they did not own the automobile and were simply
passengers; the owner of the car had been the driver of the vehicle at the time
of the search. Nor did they assert that they owned the rifle or the shells seized.
The prosecutor challenged petitioners’ standing to object to the lawfulness of
the search of the car because neither the car, the shells nor the rifle belonged to
them. The trial court agreed that petitioners lacked standing and denied the
motion to suppress the evidence. In view of this holding, the court did not
determine whether there was probable cause for the search and seizure. On
appeal after petitioners’ conviction, the Appellate Court of Illinois, Third Judi-
cial District, affirmed the trial court’s denial of petitioners’ motion to suppress
because it held that “without a proprietary or other similar interest in an
automobile, a mere passenger therein lacks standing to challenge the legality
of the search of the vehicle.”

We reject petitioners’ suggestion. The proponent of a motion to suppress has
the burden of establishing that his own Fourth Amendment rights were violated
by the challenged search or seizure. The prosecutor argued that petitioners
lacked standing to challenge the search because they did not own the rifle, the
shells or the automobile. Petitioners did not contest the factual predicates of the
prosecutor’s argument and instead, simply stated that they were not required to
prove ownership to object to the search. The prosecutor’s argument gave peti-
tioners notice that they were to be put to their proof on any issue as to which they
had the burden, and because of their failure to assert ownership, we must assume,
for purposes of our review, that petitioners do not own the rifle or the shells.

II

Petitioners first urge us to relax or broaden the rule of standing enunciated in
Jonesv. United States (1960), so that any criminal defendant at whom a search was
“directed” would have standing to contest the legality of that search and object to
the admission at trial of evidence obtained as a result of the search. Alternatively,
petitioners argue that they have standing to object to the search under jJones
because they were “legitimately on [the] premises” at the time of the search.
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The concept of standing discussed in jJones focuses on whether the person
seeking to challenge the legality of a search as a basis for suppressing evidence
was himself the “victim” of the search or seizure. Adoption of the so-called
“target” theory advanced by petitioners would in effect permit a defendant to
assert that a violation of the Fourth Amendment rights of a third party entitled
him to have evidence suppressed at his trial. If we reject petitioners’ request for a
broadened rule of standing such as this, and reaffirm the holding of Jones and
other cases that Fourth Amendment rights are personal rights that may not be
asserted vicariously, we will have occasion to re-examine the “standing” termi-
nology emphasized in Jones. For we are not at all sure that the determination of
a motion to suppress is materially aided by labeling the inquiry identified in
Jones as one of standing, rather than simply recognizing it as one involving the
substantive question of whether or not the proponent of the motion to suppress
has had his own Fourth Amendment rights infringed by the search and seizure
which he seeks to challenge.

A

We decline to extend the rule of standing in Fourth Amendment cases in
the manner suggested by petitioners. As we stated in Alderman v. United States
(1969), “Fourth Amendment rights are personal rights which, like some other
constitutional rights, may not be vicariously asserted.” A person who is aggrieved
by an illegal search and seizure only through the introduction of damaging
evidence secured by a search of a third person’s premises or property has not
had any of his Fourth Amendment rights infringed. And since the exclusionary
rule is an attempt to effectuate the guarantees of the Fourth Amendment, it is
proper to permit only defendants whose Fourth Amendment rights have been
violated to benefit from the rule’s protections. There is no reason to think thata
party whose rights have been infringed will not, if evidence is used against him,
have ample motivation to move to suppress it. Even if such a person is not a
defendant in the action, he may be able to recover damages for the violation of
his Fourth Amendment rights, or seek redress under state law for invasion of
privacy or trespass.

Conferring standing to raise vicarious Fourth Amendment claims would nec-
essarily mean a more widespread invocation of the exclusionary rule during
criminal trials. The Court’s opinion in Alderman counseled against such an
extension of the exclusionary rule. Each time the exclusionary rule is applied
it exacts a substantial social cost for the vindication of Fourth Amendment
rights. Relevant and reliable evidence is kept from the trier of fact and the search
for truth at trial is deflected. Since our cases generally have held that one whose
Fourth Amendment rights are violated may successfully suppress evidence
obtained in the course of an illegal search and seizure, misgivings as to the
benefit of enlarging the class of persons who may invoke that rule are properly
considered when deciding whether to expand standing to assert Fourth Amend-
ment violations.

B

Had we accepted petitioners’ request to allow persons other than those whose
own Fourth Amendment rights were violated by a challenged search and seizure
to suppress evidence obtained in the course of such police activity, it would be
appropriate to retain jJones’ use of standing in Fourth Amendment analysis.
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Under petitioners’ target theory, a court could determine that a defendant had
standing to invoke the exclusionary rule without having to inquire into the
substantive question of whether the challenged search or seizure violated the
Fourth Amendment rights of that particular defendant. However, having
rejected petitioners’ target theory and reaffirmed the principle that the “rights
assured by the Fourth Amendment are personal rights, [which] ... may be
enforced by exclusion of evidence only at the instance of one whose own pro-
tection was infringed by the search and seizure,” the question necessarily arises
whether it serves any useful analytical purpose to consider this principle a matter
of standing, distinct from the merits of a defendant’s Fourth Amendment claim.
We can think of no decided cases of this Court that would have come out dif-
ferently had we concluded, as we do now, that the type of standing requirement
discussed in jJones and reaffirmed today is more properly subsumed under
substantive Fourth Amendment doctrine. Rigorous application of the principle
that the rights secured by this Amendment are personal, in place of a notion
of “standing,” will produce no additional situations in which evidence must
be excluded. The inquiry under either approach is the same. But we think
the better analysis forthrightly focuses on the extent of a particular defendant’s
rights under the Fourth Amendment, rather than on any theoretically separate,
but invariably intertwined concept of standing.

Analyzed in these terms, the question is whether the challenged search or
seizure violated the Fourth Amendment rights of a criminal defendant who
seeks to exclude the evidence obtained during it. That inquiry in turn requires
a determination of whether the disputed search and seizure has infringed an
interest of the defendant which the Fourth Amendmentwas designed to protect.
We are under no illusion that by dispensing with the rubric of standing used in
Joneswe have rendered any simpler the determination of whether the proponent
of a motion to suppress is entitled to contest the legality of a search and seizure.
But by frankly recognizing that this aspect of the analysis belongs more properly
under the heading of substantive Fourth Amendment doctrine than under the
heading of standing, we think the decision of this issue will rest on sounder
logical footing.

c

Judged by the foregoing analysis, petitioners’ claims must fail. They asserted
neither a property nor a possessory interest in the automobile, nor an interest in
the property seized. And as we have previously indicated, the fact that they were
“legitimately on [the] premises” in the sense that they were in the car with the
permission of its owner is not determinative of whether they had a legitimate
expectation of privacy in the particular areas of the automobile searched. It is
unnecessary for us to decide here whether the same expectations of privacy are
warranted in a car as would be justified in a dwelling place in analogous circum-
stances. We have on numerous occasions pointed out that cars are not to be
treated identically with houses or apartments for Fourth Amendment purposes.
But here petitioners’ claim is one which would fail even in an analogous situa-
tion in a dwelling place, since they made no showing that they had any legitimate
expectation of privacy in the glove compartment or area under the seat of the
car in which they were merely passengers. Like the trunk of an automobile, these
are areas in which a passenger qua passenger simply would not normally have a
legitimate expectation of privacy.
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Justice WHITE, with whom Justice BRENNAN, Justice MARSHALL, and Justice
STEVENS join, dissenting.

The Court today holds that the Fourth Amendment protects property, not
people, and specifically that a legitimate occupant of an automobile may not
invoke the exclusionary rule and challenge a search of that vehicle unless he
happens to own or have a possessory interest in it. Though professing to
acknowledge that the primary purpose of the Fourth Amendment’s prohibi-
tion of unreasonable searches is the protection of privacy—not property —
the Court nonetheless effectively ties the application of the Fourth Amend-
ment and the exclusionary rule in this situation to property law concepts.
Insofar as passengers are concerned, the Court’s opinion today declares an
“open season” on automobiles. However unlawful stopping and searching a
car may be, absent a possessory or ownership interest, no “mere” passenger
may object, regardless of his relationship to the owner. Because the majority’s
conclusion has no support in the Court’s controlling decisions, in the logic of
the Fourth Amendment, or in common sense, I must respectfully dissent. If the
Courtis troubled by the practical impact of the exclusionary rule, it should face
the issue of that rule’s continued validity squarely instead of distorting other
doctrines in an attempt to reach what are perceived as the correct results in
specific cases.

Two intersecting doctrines long established in this Court’s opinions control
here. The first is the recognition of some cognizable level of privacy in the
interior of an automobile. Though the reasonableness of the expectation of
privacy in a vehicle may be somewhat weaker than that in a home, “[a] search
even of an automobile, is a substantial invasion of privacy. To protect that privacy
from official arbitrariness, the Court always has regarded probable cause as the
minimum requirement for a lawful search.”

The second tenet is that when a person is legitimately present in a private
place, his right to privacy is protected from unreasonable governmental inter-
ference even if he does not own the premises.

These two fundamental aspects of Fourth Amendment law demand that peti-
tioners be permitted to challenge the search and seizure of the automobile in
this case. It is of no significance that a car is different for Fourth Amendment
purposes from a house, for if there is some protection for the privacy of an
automobile then the only relevant analogy is between a person legitimately in
someone else’s vehicle and a person legitimately in someone else’s home. If
both strands of the Fourth Amendment doctrine adumbrated above are valid,
the Court must reach a different result. Instead, it chooses to eviscerate the fones
principle, an action in which I am unwilling to participate.

It is true that the Court asserts that it is not limiting the Fourth Amendment
bar against unreasonable searches to the protection of property rights, but in
reality it is doing exactly that. Petitioners were in a private place with the per-
mission of the owner, but the Court states that that is not sufficient to establish
entitlement to a legitimate expectation of privacy. But if that is not sufficient,
what would be? We are not told, and it is hard to imagine anything short of a
property interest that would satisfy the majority. Insofar as the Court’s rationale
is concerned, no passenger in an automobile, without an ownership or posses-
sory interest and regardless of his relationship to the owner, may claim Fourth
Amendment protection against illegal stops and searches of the automobile in
which he is rightfully present.
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More importantly, how is the Court able to avoid answering the question why
presence in a private place with the owner’s permission is insufficient? If it is
“tautological to fall back on the notion that those expectations of privacy which
are legitimate depend primarily on cases deciding exclusionary rule issues in
criminal cases,” then it surely must be tautological to decide that issue simply by
unadorned fiat.

As a control on governmental power, the Fourth Amendment assures
that some expectations of privacy are justified and will be protected from
official intrusion. That should be true in this instance, for if protected
zones of privacy can only be purchased or obtained by possession of property,
then much of our daily lives will be unshielded from unreasonable govern-
mental prying, and the reach of the Fourth Amendment will have been nar-
rowed to protect chiefly those with possessory interests in real or personal
property.

At most, one could say that perhaps the Constitution provides some degree
less protection for the personal freedom from unreasonable governmental
intrusion when one does not have a possessory interest in the invaded private
place. But that would only change the extent of the protection; it would not free
police to do the unreasonable, as does the decision today. And since the accused
should be entitled to litigate the application of the Fourth Amendment where
his privacy interest is merely arguable, the failure to allow such litigation here is
the more incomprehensible.

The Court’s holding is contrary not only to our past decisions and the logic of
the Fourth Amendment but also to the everyday expectations of privacy that we
all share. Because of that, it is unworkable in all the various situations that arise
in real life. If the owner of the car had not only invited petitioners to join
her but had said to them, “I give you a temporary possessory interest in my
vehicle so that you will share the right to privacy that the Supreme Court says
that I own,” then apparently the majority would reverse. But people seldom
say such things, though they may mean their invitation to encompass them if
only they had thought of the problem. If the nonowner were the spouse or
child of the owner, would the Court recognize a sufficient interest? If so, would
distant relatives somehow have more of an expectation of privacy than close
friends? What if the nonowner were driving with the owner’s permission?
Would nonowning drivers have more of an expectation of privacy than mere
passengers? What about a passenger in a taxicab? Katz expressly recognized
protection for such passengers. Why should Fourth Amendment rights be
present when one pays a cabdriver for a ride but be absent when one is
given a ride by a friend?

The distinctions the Court would draw are based on relationships between
private parties, but the Fourth Amendment is concerned with the relationship of
one of those parties to the government. Divorced as it is from the purpose of the
Fourth Amendment, the Court’s essentially property-based rationale can satis-
factorily answer none of the questions posed above. That is reason enough to
reject it. The Jones rule is relatively easily applied by police and courts; the rule
announced today will not provide law enforcement officials with a bright line
between the protected and the unprotected. Only rarely will police know
whether one private party has or has not been granted a sufficient possessory
or other interest by another private party. Surely in this case the officers had no
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such knowledge. The Court’s rule will ensnare defendants and police in need-
less litigation over factors that should not be determinative of Fourth Amend-
ment rights.

More importantly, the ruling today undercuts the force of the exclusionary
rule in the one area in which its use is most certainly justified — the deterrence
of bad-faith violations of the Fourth Amendment. This decision invites police to
engage in patently unreasonable searches every time an automobile contains
more than one occupant. Should something be found, only the owner of the
vehicle, or of the item, will have standing to seek suppression, and the evidence
will presumably be usable against the other occupants. The danger of such bad
faith is especially high in cases such as this one where the officers are only after
the passengers and can usually infer accurately that the driver is the owner. The
suppression remedy for those owners in whose vehicles something is found and
who are charged with crime is small consolation for all those owners and occu-
pants whose privacy will be needlessly invaded by officers following mistaken
hunches not rising to the level of probable cause but operated on in the knowl-
edge that someone in a crowded car will probably be unprotected if contraband
or incriminating evidence happens to be found. After this decision, police will
have little to lose by unreasonably searching vehicles occupied by more than one
person.

Of course, most police officers will decline the Court’s invitation and will
continue to do their jobs as best they can in accord with the Fourth Amendment.
But the very purpose of the Bill of Rights was to answer the justified fear that
governmental agents cannot be left totally to their own devices, and the Bill
of Rights is enforceable in the courts because human experience teaches that
not all such officials will otherwise adhere to the stated precepts. Some police-
men simply do act in bad faith, even if for understandable ends, and some
deterrent is needed. In the rush to limit the applicability of the exclusionary
rule somewhere, anywhere, the Court ignores precedent, logic, and common
sense to exclude the rule’s operation from situations in which, paradoxically, it
is justified and needed.

Rakas, then, disavows the use of the term “standing,” and says instead that the
focus in determining who can raise the exclusionary rule is on whether a per-
son’s Fourth Amendment rights were violated, which generally turns on whether
a person has a reasonable expectation of privacy. For example, in Rawlings v.
Kentucky, 448 U.S. 98 (1980), the Court held that a man could not raise the
exclusionary rule when contraband belonging to him was found inside a
woman’s purse when he and the woman were visiting premises that were
searched. The Court concluded that the man had no reasonable expectation
of privacy under the circumstances and thus could not raise the exclusionary
rule.

The Court has considered the application of Rakas in two situations that
repeatedly occur: When can visitors in a person’s home raise the exclusionary
rule? When can passengers in a person’s car raise the exclusionary rule?
Minnesota v. Carter addresses the former and the recent decision in Brendlin v.
California concerns the latter.
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MINNESOTA v. CARTER
525 U.S. 83 (1998)

Chief Justice REnNQuisT delivered the opinion of the Court.

Respondents and the lessee of an apartment were sitting in one of its rooms,
bagging cocaine. While so engaged they were observed by a police officer, who
looked through a drawn window blind. The Supreme Court of Minnesota held
that the officer’s viewing was a search that violated respondents’ Fourth Amend-
ment rights. We hold that no such violation occurred.

James Thielen, a police officer in the Twin Cities’ suburb of Eagan, Minnesota,
went to an apartment building to investigate a tip from a confidential informant.
The informant said that he had walked by the window of a ground-floor apart-
ment and had seen people putting a white powder into bags. The officer looked
in the same window through a gap in the closed blind and observed the bagging
operation for several minutes. He then notified headquarters, which began
preparing affidavits for a search warrant while he returned to the apartment
building. When two men left the building in a previously identified Cadillac, the
police stopped the car. Inside were respondents Carter and Johns. As the police
opened the door of the car to let Johns out, they observed a black, zippered
pouch and a handgun, later determined to be loaded, on the vehicle’s floor.
Carter and Johns were arrested, and a later police search of the vehicle the next
day discovered pagers, a scale, and 47 grams of cocaine in plastic sandwich bags.

After seizing the car, the police returned to Apartment 103 and arrested the
occupant, Kimberly Thompson, who is not a party to this appeal. A search of the
apartment pursuant to a warrant revealed cocaine residue on the kitchen table
and plastic baggies similar to those found in the Cadillac. Thielen identified
Carter, Johns, and Thompson as the three people he had observed placing the
powder into baggies. The police later learned that while Thompson was the
lessee of the apartment, Carter and Johns lived in Chicago and had come to
the apartment for the sole purpose of packaging the cocaine. Carter and Johns
had never been to the apartment before and were only in the apartment for
approximately 2 1/2 hours. In return for the use of the apartment, Carter and
Johns had given Thompson one-eighth of an ounce of the cocaine.

Carter and Johns were charged with conspiracy to commit a controlled sub-
stance crime in the first degree and aiding and abetting in a controlled sub-
stance crime in the first degree, in violation of Minn. Stat. §§152.021. They
moved to suppress all evidence obtained from the apartment and the Cadillac,
as well as to suppress several postarrest incriminating statements they had made.
They argued that Thielen’s initial observation of their drug packaging activities
was an unreasonable search in violation of the Fourth Amendment and that all
evidence obtained as a result of this unreasonable search was inadmissible as
fruit of the poisonous tree.

The Minnesota courts analyzed whether respondents had a legitimate expec-
tation of privacy under the rubric of “standing” doctrine, an analysis that this
Court expressly rejected 20 years ago in Rakas. The [Fourth] Amendment pro-
tects persons against unreasonable searches of “their persons [and] houses”
and thus indicates that the Fourth Amendment is a personal right that must be
invoked by an individual. See Katz v. United States (1967) (“[T]he Fourth
Amendment protects people, not places”). But the extent to which the Fourth
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Amendment protects people may depend upon where those people are. We
have held that “capacity to claim the protection of the Fourth Amendment
depends . . . upon whether the person who claims the protection of the Amend-
ment has a legitimate expectation of privacy in the invaded place.”

The text of the Amendment suggests that its protections extend only to
people in “their” houses. But we have held that in some circumstances a person
may have a legitimate expectation of privacy in the house of someone else. In
Minnesotav. Olson (1990), for example, we decided that an overnight guestin a
house had the sort of expectation of privacy that the Fourth Amendment
protects.

In Jones v. United States (1960), the defendant seeking to exclude evidence
resulting from a search of an apartment had been given the use of the apartment
by a friend. He had clothing in the apartment, had slept there “maybe a night,”
and at the time was the sole occupant of the apartment. But while the holding of
Jones— that a search of the apartment violated the defendant’s Fourth Amend-
ment rights —is still valid, its statement that “anyone legitimately on the pre-
mises where a search occurs may challenge its legality,” was expressly repudiated
in Rakas v. Illinois (1978). Thus, an overnight guest in a home may claim the
protection of the Fourth Amendment, but one who is merely present with the
consent of the householder may not.

Respondents here were obviously not overnight guests, but were essentially
present for a business transaction and were only in the home a matter of hours.
There is no suggestion that they had a previous relationship with Thompson, or
that there was any other purpose to their visit. Nor was there anything similar to
the overnight guest relationship in Olson to suggest a degree of acceptance
into the household. While the apartment was a dwelling place for Thompson,
it was for these respondents simply a place to do business.

Property used for commercial purposes is treated differently for Fourth
Amendment purposes from residential property. “An expectation of privacy in
commercial premises, however, is different from, and indeed less than, a similar
expectation in an individual’s home.” New York v. Burger (1987). And while it
was a “home” in which respondents were present, it was not their home.

If we regard the overnight guest in Minnesota v. Olson as typifying those who
may claim the protection of the Fourth Amendment in the home of another,
and one merely “legitimately on the premises” as typifying those who may not
do so, the present case is obviously somewhere in between. But the purely
commercial nature of the transaction engaged in here, the relatively short
period of time on the premises, and the lack of any previous connection between
respondents and the householder, all lead us to conclude that respondents’
situation is closer to that of one simply permitted on the premises. We therefore
hold that any search which may have occurred did not violate their Fourth
Amendment rights.

Because we conclude that respondents had no legitimate expectation of
privacy in the apartment, we need not decide whether the police officer’s obser-
vation constituted a “search.”

Justice KENNEDY, concurring.

I join the Court’s opinion, for its reasoning is consistent with my view that
almost all social guests have a legitimate expectation of privacy, and hence
protection against unreasonable searches, in their host’s home.
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The Fourth Amendment protects “[t]he right of the people to be secure in
their . . . houses,” and it is beyond dispute that the home is entitled to special
protection as the center of the private lives of our people. Security of the home
must be guarded by the law in a world where privacy is diminished by enhanced
surveillance and sophisticated communication systems. As is well established,
however, Fourth Amendment protection, though dependent upon spatial def-
inition, is in essence a personal right. Thus, as the Court held in Rakas v. Illinois
(1978), there are limits on who may assert it.

In this case respondents have established nothing more than a fleeting and
insubstantial connection with Thompson’s home. For all that appears in the
record, respondents used Thompson’s house simply as a convenient processing
station, their purpose involving nothing more than the mechanical act of chop-
ping and packing a substance for distribution. There is no suggestion that
respondents engaged in confidential communications with Thompson about
their transaction. Respondents had not been to Thompson’s apartment before,
and they left it even before their arrest.

If respondents here had been visiting 20 homes, each for a minute or two, to
drop off a bag of cocaine and were apprehended by a policeman wrongfully pres-
entin the 19th home; or if they had left the goods at a home where they were not
staying and the police had seized the goods in their absence, we would have said
that Rakas compels rejection of any privacy interest respondents might assert. So it
does here, given that respondents have established no meaningful tie or connec-
tion to the owner, the owner’s home, or the owner’s expectation of privacy.

We cannot remain faithful to the underlying principle in Rakaswithout revers-
ing in this case, and I am not persuaded that we need depart from it to protect
the homeowner’s own privacy interests. Respondents have made no persuasive
argument that we need to fashion a per se rule of home protection, with an
automatic right for all in the home to invoke the exclusionary rule, in order to
protect homeowners and their guests from unlawful police intrusion. With these
observations, I join the Court’s opinion.

Justice GiNsBURG, with whom Justice SteEvENs and Justice SOUTER join,
dissenting.

The Court’s decision undermines not only the security of short-term guests,
but also the security of the home resident herself. In my view, when a home-
owner or lessee personally invites a guest into her home to share in a common
endeavor, whether it be for conversation, to engage in leisure activities, or for
business purposes licit or illicit, that guest should share his host’s shelter against
unreasonable searches and seizures.

I do not here propose restoration of the “legitimately on the premises” cri-
terion stated in Jones v. United States (1960), for the Court rejected that for-
mulation in Rakasv. Illinois (1978), as it did the “automatic standing rule.” First,
the disposition I would reach in this case responds to the unique importance of
the home — the most essential bastion of privacy recognized by the law. Further,
I would here decide only the case of the homeowner who chooses to share the
privacy of her home and her company with a guest, and would not reach class-
room hypotheticals like the milkman or pizza deliverer.

My concern centers on an individual’s choice to share her home and her
associations there with persons she selects. Our decisions indicate that people
have a reasonable expectation of privacy in their homes in part because they
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have the prerogative to exclude others. The power to exclude implies the
power to include. Our Fourth Amendment decisions should reflect these
complementary prerogatives.

A homedweller places her own privacy at risk, the Court’s approach indicates,
when she opens her home to others, uncertain whether the duration of their
stay, their purpose, and their “acceptance into the household” will earn pro-
tection. It remains textbook law that “[s]earches and seizures inside a home
without a warrant are presumptively unreasonable absent exigent circum-
stances.” The law in practice is less secure. Human frailty suggests that today’s
decision will tempt police to pry into private dwellings without warrant, to find
evidence incriminating guests who do not rest there through the night.

Through the host’s invitation, the guest gains a reasonable expectation of
privacy in the home. Minnesota v. Olson (1990), so held with respect to an
overnight guest. The logic of that decision extends to shorter term guests as
well. One need not remain overnight to anticipate privacy in another’s home, “a
place where [the guest] and his possessions will not be disturbed by anyone but
his host and those his host allows inside.” In sum, when a homeowner chooses to
share the privacy of her home and her company with a short-term guest, the
twofold requirement “emerg[ing] from prior decisions” has been satisfied:
Both host and guest “have exhibited an actual (subjective) expectation of
privacy”; that “expectation [is] one [our] society is prepared to recognize as
‘reasonable.’”

BRENDLIN v. CALIFORNIA
127 S. Ct. 2400 (2007)

Justice SouTkr delivered the opinion of the Court.

When a police officer makes a traffic stop, the driver of the car is seized within
the meaning of the Fourth Amendment. The question in this case is whether the
same is true of a passenger. We hold that a passenger is seized as well and so may
challenge the constitutionality of the stop.

Early in the morning of November 27, 2001, Deputy Sheriff Robert Broken-
brough and his partner saw a parked Buick with expired registration tags. In
his ensuing conversation with the police dispatcher, Brokenbrough learned that
an application for renewal of registration was being processed. The officers saw
the car again on the road, and this time Brokenbrough noticed its display of a
temporary operating permit with the number “11,” indicating it was legal to
drive the car through November. The officers decided to pull the Buick over to
verify that the permit matched the vehicle, even though, as Brokenbrough
admitted later, there was nothing unusual about the permit or the way it was
affixed. Brokenbrough asked the driver, Karen Simeroth, for her license and saw
a passenger in the front seat, petitioner Bruce Brendlin, whom he recognized as
“one of the Brendlin brothers.” He recalled that either Scott or Bruce Brendlin
had dropped out of parole supervision and asked Brendlin to identify himself.
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Brokenbrough returned to his cruiser, called for backup, and verified that
Brendlin was a parole violator with an outstanding no-bail warrant for his arrest.
While he was in the patrol car, Brokenbrough saw Brendlin briefly open and
then close the passenger door of the Buick. Once reinforcements arrived, Bro-
kenbrough went to the passenger side of the Buick, ordered him out of the car at
gunpoint, and declared him under arrest. When the police searched Brendlin
incident to arrest, they found an orange syringe cap on his person. A patdown
search of Simeroth revealed syringes and a plastic bag of a green leafy substance,
and she was also formally arrested. Officers then searched the car and found
tubing, a scale, and other things used to produce methamphetamine.

Brendlin was charged with possession and manufacture of methamphet-
amine, and he moved to suppress the evidence obtained in the searches of
his person and the car as fruits of an unconstitutional seizure, arguing that
the officers lacked probable cause or reasonable suspicion to make the traffic
stop. He did not assert that his Fourth Amendment rights were violated by the
search of Simeroth’s vehicle, ¢f. Rakas v. Illinois (1978), but claimed only that
the traffic stop was an unlawful seizure of his person. The trial court denied the
suppression motion after finding that the stop was lawful and Brendlin was not
seized until Brokenbrough ordered him out of the car and formally arrested
him. Brendlin pleaded guilty, subject to appeal on the suppression issue, and
was sentenced to four years in prison.

We granted certiorari to decide whether a traffic stop subjects a passenger, as
well as the driver, to Fourth Amendment seizure.

II

A

A person is seized by the police and thus entitled to challenge the government’s
action under the Fourth Amendment when the officer, “by means of physical
force or show of authority,” terminates or restrains his freedom of movement,
“through means intentionally applied.” Thus, an “unintended person ... [may
be] the object of the detention,” so long as the detention is “willful” and not
merely the consequence of “an unknowing act.” A police officer may make a
seizure by a show of authority and without the use of physical force, but there is
no seizure without actual submission; otherwise, there is at most an attempted
seizure, so far as the Fourth Amendment is concerned.

When the actions of the police do not show an unambiguous intent to restrain
or when an individual’s submission to a show of governmental authority takes
the form of passive acquiescence, there needs to be some test for telling when
a seizure occurs in response to authority, and when it does not. The test was
devised by Justice Stewart in United States v. Mendenhall (1980), who wrote that
a seizure occurs if “in view of all of the circumstances surrounding the incident,
areasonable person would have believed that he was not free to leave.” Later on,
the Court adopted Justice Stewart’s touchstone, but added that when a person
“has no desire to leave” for reasons unrelated to the police presence, the “coer-
cive effect of the encounter” can be measured better by asking whether
“a reasonable person would feel free to decline the officers’ requests or
otherwise terminate the encounter.”
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The law is settled that in Fourth Amendment terms a traffic stop entails a
seizure of the driver “even though the purpose of the stop is limited and the
resulting detention quite brief.” Delaware v. Prouse (1979). And although we
have not, until today, squarely answered the question whether a passenger is also
seized, we have said over and over in dicta that during a traffic stop an officer
seizes everyone in the vehicle, not just the driver.

B

The State concedes that the police had no adequate justification to pull the car
over, but argues that the passenger was not seized and thus cannot claim that the
evidence was tainted by an unconstitutional stop. We resolve this question by
asking whether a reasonable person in Brendlin’s position when the car stopped
would have believed himself free to “terminate the encounter” between the
police and himself. We think that in these circumstances any reasonable pas-
senger would have understood the police officers to be exercising control to the
point that no one in the car was free to depart without police permission.

A traffic stop necessarily curtails the travel a passenger has chosen just as much
as it halts the driver, diverting both from the stream of traffic to the side of the
road, and the police activity that normally amounts to intrusion on “privacy and
personal security” does not normally (and did not here) distinguish between
passenger and driver. An officer who orders one particular car to pull over acts
with an implicit claim of right based on fault of some sort, and a sensible person
would not expect a police officer to allow people to come and go freely from the
physical focal point of an investigation into faulty behavior or wrongdoing. If the
likely wrongdoing is not the driving, the passenger will reasonably feel subject to
suspicion owing to close association; but even when the wrongdoing is only bad
driving, the passenger will expect to be subject to some scrutiny, and his attempt
to leave the scene would be so obviously likely to prompt an objection from the
officer that no passenger would feel free to leave in the first place.

It is also reasonable for passengers to expect that a police officer at the scene
of a crime, arrest, or investigation will not let people move around in ways that
could jeopardize his safety.

C

The contrary conclusion drawn by the Supreme Court of California, that sei-
zure came only with formal arrest, reflects three premises as to which we
respectfully disagree. First, the State Supreme Court reasoned that Brendlin
was not seized by the stop because Deputy Sheriff Brokenbrough onlyintended
to investigate Simeroth and did not direct a show of authority toward Brendlin.
The court saw Brokenbrough’s “flashing lights [as] directed at the driver,” and
pointed to the lack of record evidence that Brokenbrough “was even aware
[Brendlin] was in the car prior to the vehicle stop.” But that view of the facts
ignores the objective Mendenhall test of what a reasonable passenger would
understand. To the extent that there is anything ambiguous in the show of
force (was it fairly seen as directed only at the driver or at the car and its
occupants?), the test resolves the ambiguity, and here it leads to the intuitive
conclusion that all the occupants were subject to like control by the successful
display of authority. The State Supreme Court’s approach, on the contrary,
shifts the issue from the intent of the police as objectively manifested to the
motive of the police for taking the intentional action to stop the car, and we
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have repeatedly rejected attempts to introduce this kind of subjectivity into
Fourth Amendment analysis.

Second, the Supreme Court of California assumed that Brendlin, “as the
passenger, had no ability to submit to the deputy’s show of authority” because
only the driver was in control of the moving vehicle. But what may amount to
submission depends on what a person was doing before the show of authority:
afleeing man is not seized until he is physically overpowered, but one sitting in
a chair may submit to authority by not getting up to run away. Here, Brendlin
had no effective way to signal submission while the car was still moving on the
roadway, but once it came to a stop he could, and apparently did, submit by
staying inside.

Third, the State Supreme Court shied away from the rule we apply today for
fear that it “would encompass even those motorists following the vehicle subject
to the traffic stop who, by virtue of the original detention, are forced to slow
down and perhaps even come to a halt in order to accommodate that vehicle’s
submission to police authority.” But an occupant of a car who knows that he is
stuck in traffic because another car has been pulled over (like the motorist who
can’t even make out why the road is suddenly clogged) would not perceive a
show of authority as directed at him or his car. Such incidental restrictions on
freedom of movement would not tend to affect an individual’s “sense of security
and privacy in traveling in an automobile.” Nor would the consequential block-
age call for a precautionary rule to avoid the kind of “arbitrary and oppressive
interference by [law] enforcement officials with the privacy and personal secu-
rity of individuals” that the Fourth Amendment was intended to limit.*

Indeed, the consequence to worry about would not flow from our conclusion,
but from the rule that almost all courts have rejected. Holding that the passen-
ger in a private car is not (without more) seized in a traffic stop would invite
police officers to stop cars with passengers regardless of probable cause or rea-
sonable suspicion of anything illegal. The fact that evidence uncovered as a
result of an arbitrary traffic stop would still be admissible against any passengers
would be a powerful incentive to run the kind of “roving patrols” that would still
violate the driver’s Fourth Amendment right.

Brendlin was seized from the moment Simeroth’s car came to a halt on the
side of the road, and it was error to deny his suppression motion on the ground
that seizure occurred only at the formal arrest.

D. EXCEPTIONS TO THE EXCLUSIONARY RULE

There are several situations in which the Supreme Court has said that even
though there is a Fourth Amendment violation, the exclusionary rule does
not apply. In examining these exceptions, it is important to consider whether

4. California claims that, under today’s rule, “all taxi cab and bus passengers would be ‘seized’
under the Fourth Amendment when the cab or bus driver is pulled over by the police for running a
red light.” But the relationship between driver and passenger i