Checklist and Review Problems
Material in the previous chapters has of necessity been presented in a segmented fashion to permit the reader to explore the discrete issues involved in constitutional criminal procedure. Actual encounters between police and the citizen often raise a whole series of issues and may implicate more than one constitutional provision. It is the purpose of this appendix to "pull it all together" and demonstrate the interrelation between matters discussed in the text. We begin with a checklist, which is helpful in analyzing complex criminal procedure problems, and then return to our "examples and explanations" format for a final review.
Checklist

Search & Seizure and Arrest

A.
Does the Fourth Amendment apply?
1. Is the conduct governmental (as opposed to private)?

2. Has a reasonable expectation of privacy been violated? [If Yes on both, move ahead.]

B.
Was the conduct justified?
1. Identify the type of intrusion (for example, stop, arrest, frisk).

2. Identify the level of justification required (for example, probable cause, reasonable suspicion, administrative).
C. Was a warrant required?

1. For a search, did the conduct fall within an established exception to the warrant requirement? [See E, below] If not, a warrant is required.

2. For an arrest, did the arrest occur in a home or a public place? If the former, a warrant is required.
D. If a warrant was required, were the prerequisites for a valid warrant complied with?
1. Was it issued by a neutral and detached magistrate?

2. Was there probable cause supported by oath or affirmation?

3. Did the warrant particularly describe the place to be searched and items to be seized?
E. If a warrant was not required, were the prerequisites for warrantless search and seizure complied with?
1. Emergency exception
a. Exigency
b. Probable cause
2. Search incident to arrest
a. Lawful arrest (probable cause)
b. Limited to grabbable space
3. Automobile exception
a. Mobile vehicle
b. Probable cause
4. Stop and frisk
a. Reasonable suspicion to believe criminal activity is afoot
b. Reasonable suspicion to believe subject is armed and dangerous
5. Administrative and inventory searches
a. Noncriminal purpose
b. Limits on police discretion
6. Consent
a. Voluntary
b. If third-party, proper authority? (actual or apparent)
7. Plain view doctrine
a. Lawful intrusion
b. Item immediately apparent as contraband or evidence
F. If a violation occurred, does the exclusionary rule apply?
1. Does the subject have standing?
2. Is the proceeding a criminal trial or other proceeding in which the rule applies?
3. Did the officers act in reasonable reliance upon a warrant (or otherwise act in good faith) ?
4. Is the evidence offered solely for impeachment?
G. Does the derivative evidence doctrine apply?
1. Is the item the fruit of the poisonous tree (but-for causation)?
2. If so, does one of the exceptions apply?
a. Did the taint become attenuated?
b. Was there an independent source?
c. Would the item have been discovered inevitably?

II.
Interrogation and Confessions

A. Was the confession obtained in violation of the due process clause?
1. Was the confession involuntary under the totality-of-the- circumstances analysis?
2. Was the confession the product of coercive police conduct?
B. Was the confession obtained in violation of the Miranda doctrine?
1. Was it obtained during custodial interrogation?
a. Custody
b. Interrogation (or its functional equivalent) [If Yes on both, go ahead.]
2. Were adequate warnings provided?
3. Was there a valid waiver?
a. Knowing and intelligent
b. Voluntary
4. Did suspect invoke the right to silence or to counsel?
a. If right to silence, was right scrupulously honored?
b. If right to counsel, did suspect initiate further communication?
5. Do either of the exceptions apply?
a. Public safety
b. Impeachment
6. Does the derivative evidence doctrine apply?
C. Was the confession obtained in violation of the Sixth Amendment Massiah doctrine?
1. Deliberate elicitation
2. Following the initiation of adversary criminal proceedings
3. Waiver
EXAMPLES

Search & Seizure

1.
Sarge's Sporting Goods, concerned about shoplifting, has hired security guards to patrol the store and installed video cameras in areas not open to public view, including the three small dressing rooms in which customers try on clothes. Signs in the store advise customers: "Shoplifters are prosecuted to the full extent of the law."
While monitoring the video, security guard Karp observed a male customer enter a dressing room, shut the curtain, and begin pouring a white powder into a rolled dollar bill. Karp immediately telephoned the state police headquarters and reported her observations. Trooper Trout advised her: "It sounds like coke. You keep watching him until we can get there. Don't let him go!" Karp continued to monitor the dressing room area and saw the customer sniffing the white powder.
When the state police arrived moments later, the customer was just leaving the dressing room. Trooper Trout grabbed the customer and proceeded to search his pockets, finding a vial of white powder (later determined to be cocaine). Trout took his closed backpack and informed him that he was under arrest. The suspect (later identified as Drew) was then taken to police headquarters and booked. Trout opened Drew's backpack and found a notebook that contained a list of names, addresses, and dates of delivery.
Trout reviewed the list and recognized the name of Kevin Crack, who had been previously identified by a reliable informant as running a narcotics ring in the area. Including all this information in a sworn affidavit, the trooper applied for and was issued a warrant to search Crack's home "for any and all items related to narcotics trafficking."
State police officers executed the warrant four days after it was issued and discovered large amounts of cocaine, as well as scales and packaging materials used to distribute the substance. They also seized several weapons found in a closet in the basement. As the officers were leaving Crack's home, he pulled up in his Jeep, but when he saw the police he gunned the vehicle in reverse and attempted to flee. The officers gave chase and pulled him over. Upon approaching the vehicle they smelled marijuana, and Crack was placed under arrest. The officers searched the Jeep and found marijuana in the glove compartment.
At the upcoming trial of Drew and Crack for conspiracy to distribute narcotics, the prosecution proposes to use all the items seized as well as the testimony of the security guard against the defendants. Based on your Fourth Amendment analysis, what evidence is admissible against each defendant?
Interrogation and Confessions

2.
Junior, a 17-year-old high school dropout, is a suspect in a series of burglaries in the Oak Square area. Uniformed officers Mutt and Jeff proceeded to his home, where they found him alone. The officers stated that they wanted to ask him some questions, and Junior responded that his parents were not at home and he did not want to talk to the officers until they returned. The officers asked if they could wait inside, and Junior agreed.

While the three were seated in the living room, Mutt said to Jeff: "Somebody is going to do some jail time for these break-ins, and I'd hate to see this poor kid take the fall." Junior's face dropped, and he began to sweat profusely. He agonized for several moments with a pained expression on his face, and then blurted out: "I guess I've got no choice. Let me tell you about these break-ins." Junior proceeded to implicate himself in the burglary ring.
Will Junior's statement be admissible against him at trial?

3.
Assume the same facts as in example 2, except that immediately after Junior's face dropped and he began sweating, Officer Mutt advised him of his Miranda rights. Junior responded that he wanted to talk to his parents before he said anything. Officer Jeff stated: "Look, kid, we don't have to involve your folks in this mess. Just tell us about these break-ins and we'll see to it that you get off as easily as possible."
Junior then made the confession set out in example 2. Will it be admissible against him at trial?

The Whole Nine Yards

4.
Nell Nigel parked her Saab Turbo in front of the bank and left her infant child, Charlie, in the backseat while she quickly ran in to cash a check. When she returned, the car was gone. She frantically asked a teenager standing nearby if he had seen who had driven away in the car, and the boy responded that "an old guy in red suspenders was hanging around the car, but I didn't see if he got in." Nell telephoned the police and reported the boy's statement. Officers arrived on the scene but were unable to determine the whereabouts of the Saab or infant.
Six hours later, an anonymous caller told the desk sergeant at police headquarters that an old man sitting on a park bench near Duck Pond had just "ripped off a neat car but found a surprise inside." Officers proceeded immediately to the Pond and found an elderly man on the bench. As they approached him, the officers noticed he was wearing red suspenders. While his partner pointed his revolver at the man, Officer Booth asked him to identify himself and he responded that he was Sam Soap. "Okay, Soap, you better tell us where the baby is before you get into some real trouble," yelled Officer Booth. Soap responded "How was I supposed to know the brat was in the car when I took it?" Booth asked "Where's the baby now?" Soap answered that the infant was at his apartment on Elm Street, but that he didn't know if he was still alive.
The officers grabbed Soap and sped in their cruiser to the apartment. When Soap refused to open the door for them, the officers broke it down. Inside they found Charlie, who was very cranky but otherwise okay. The officers took the baby and Soap to the police station, where Soap was advised of his Miranda rights and Charlie was reunited with his relieved mother. Officer Booth learned that two other patrol officers had just been sent to Soap's apartment in response to a neighbor's call that an infant had been crying loudly all day.
Soap was taken into an interrogation room by Officer Booth and asked if he was ready to talk. Soap responded that he wanted a lawyer. Booth stated "That's your business, but it's going to really slow things down." Soap was taken to a cell. An hour later Soap asked the guard whether they had found an attorney for him yet. The guard summoned Booth and when he arrived at Soap's cell, the suspect stated: "How much longer is it going to take to get me a lawyer?" Booth responded: "Why don't we just talk this thing through now?" Appearing dejected and distraught, Soap said "Yeah, all right," and proceeded to confess to the theft of the Saab and the taking of the infant. Based on his statement, the officers located the car on the outskirts of town; Soap's fingerprints were found on the steering wheel.
Which of the following would be admissible against Soap at trial: His statement at Duck Pond? His statement in the jail cell? The discovery of Charlie in Soap's apartment? The discovery of the Saab and Soap's fingerprints on the steering wheel?
EXPLANATIONS

Search & Seizure
1.
The threshold question with regard to Drew is whether the Fourth Amendment is applicable at all. This depends on whether there is both: a) governmental action (see §3.1); and b) violation of his reasonable expectation of privacy (see §3.2).
In the case of the initial encounter with Drew, it was a private security guard who made the observations on the video monitor. Private security personnel are generally not regarded as governmental actors for purposes of the Fourth Amendment. The state police, however, soon entered into the picture. Trooper Trout advised (indeed ordered) the security guard to continue monitoring Drew and to hold him until the police arrived. Given this governmental involvement, the requirement for public action is met.
The Fourth Amendment applies to the monitoring of the dressing room only if it constitutes a "search." Did Drew have a "reasonable expectation of privacy" when he closed the curtain of the dressing room? Although there were signs warning customers of the strict enforcement of shoplifting laws, a court could certainly rule that society recognizes a legitimate expectation of privacy in a closed dressing room.
If so, what does the Amendment require in this context? The crux of the protection against unreasonable search and seizure is the requirement for justification before a search is conducted. Given the nature of the circumstances, the exigency exception would probably apply to excuse the absence of a warrant. See §6.2. The observations occurring before the conduct became "governmental" might provide adequate justification for the monitoring that followed after the conversation with the trooper.
If there was not sufficient justification for the continued monitoring, however, that search would be in violation of the Fourth Amendment, and the observations of the guard would be subject to suppression. That which followed would be analyzed under the derivative evidence doctrine. See §7.2. It would have to be determined if the notebook found in Drew's backpack was sufficiently attenuated from the illegal monitoring so that the taint had dissipated. With regard to the search of Crack's home, we would have to determine whether the evidence seized was obtained from an independent source (the reliable informant) or would have inevitably been discovered in the usual course of events (as a result of the informant's tip). (For each subsequent unlawful action that occurs in our example, the derivative evidence "ripple effect" consequences must be similarly explored.)
Assuming Karp's initial observations provided sufficient justification for the continued monitoring, then the additional observations of Drew using the cocaine would constitute probable cause for arrest. See §4.1. A lawful arrest in a public place may be effected without a warrant if the officers have probable cause to believe the subject has committed or is committing a crime. See §5.5. The search of Drew's pockets (yielding the vial of cocaine) was within the proper scope of a search incident to an arrest. Note that although the search preceded announcement of the formal arrest, the existence of probable cause prior to the search probably makes it lawful. See Rawlings v. Kentucky, 448 U.S. 98 (1980). The opening of Drew's backpack at the police station, however, could not be justified as a search incident because it was not contemporaneous with the arrest. See §6.3.
The warrantless search of the backpack might be justified as an inventory search if it was conducted pursuant to established procedures. See §6.6. A suspicionless inspection of this kind is permitted because its purpose is administrative and not the collection of evidence. Assuming that there was no procedure for an inventory search, then search of this container would require a warrant.
This takes us to the warrant to search Crack's home. Drew could argue that the events (in the dressing room) leading up to the application for the warrant violated his Fourth Amendment rights, and that because information obtained was used to secure the warrant it is tainted, and the items seized pursuant to the warrant could not be used in evidence against him. (Crack of course would have no standing to complain about these actions against Drew and thus could not challenge the warrant on those grounds. See §7.3.1.) The derivative evidence question is complicated by the fact that in obtaining the warrant the police also relied on information from an independent source, the informant. If this other information was itself sufficient to constitute probable cause, then the warrant would be valid and the evidence seized could be used at trial.
In any event, the warrant could be lawfully issued only if the affidavit established probable cause to believe seizeable items would be found at Crack's home. See §§4.1, 5.2. This requires us to analyze the reliability of the informant's tip that Crack was involved in a narcotics ring. Was there sufficient information set out from which the magistrate could reasonably conclude that: 1) the informant was credible; and 2) that his conclusions had a solid basis in fact? On the first point we would need to know what the informant's prior track record has been; and on the second point we need to know on what his conclusions were based. In the absence of specific details, probable cause might be lacking even under the flexible Illinois v. Gates totality-of-the-circumstances standard: whether there is a "fair probability" that contraband or evidence of crime will be found in the place to be searched. The tip would have to be weighed together with the corroborating information developed by the police.
A "staleness" issue is also raised because the warrant was not executed until four days after its issuance. See §4.1. Given that the information known to the police concerns an ongoing narcotics operation, this short delay is likely not to affect the existence of probable cause.
In addition to the probable cause requirement, a warrant must particularly describe the place to be searched and the items to be seized. See §5.2.3. An issue is raised here as to whether "any and all items related to narcotics trafficking" satisfies the latter requirement. The goal of limiting police discretion at the scene of the search appears jeopardized by the open-ended nature of this description.
Even if there were problems with the warrant as to probable cause or particularity, the evidence seized may nonetheless be admissible because of the "good faith" exception to the exclusionary rule. We would have to address the issue of whether the officers acted "reasonably" in relying on the warrant. See §7.3.3.
While the seizure of scales and packaging materials together with the narcotics was authorized by the warrant, weapons found in the closet were also seized. The lawfulness of this seizure would depend on the applicability of the plain view doctrine. See §6.8.
Because 1) the items were found while the officers were lawfully on the premises and searching within the proper confines of a search for narcotics, and 2) the items were immediately apparent as either contraband or evidence of crime, they could lawfully be seized.
Finally, the stop of Crack's car as he was fleeing was probably justified by reasonable suspicion given all the information known to the officers at the time. See §§4.2-4.4. The detection of the odor of marijuana likely provided probable cause both to arrest him and to search his Jeep for items related to narcotics activity under the automobile exception. See §6.4. Because the search was limited to the interior of the vehicle, it could also be justified under the search incident to the arrest exception. See §6.3.

Interrogation and Confessions

2.
In answering this question, we must keep in mind the three overlapping constitutional approaches to interrogation and confessions: due process voluntariness, Miranda, and Massiah.
First, a statement that is the product of coercive police action and not the voluntary choice of the suspect is inadmissible for all purposes under the due process clause of the Fifth and Fourteenth Amendments. See Chapter 8. The officers' conduct with regard to Junior was arguably coercive, but probably not sufficiently so to satisfy the threshold requirement of Colorado v. Connelly. If coercion is found, we would have to determine whether it overcame Junior's free will sufficiently to compel his statement. We would apply the totality-of-the-circumstances approach, weighing Junior's vulnerabilities (lack of education, tender age) and the circumstances of the interrogation (absence of parents, faced with two police officers).
Second, if Junior was subjected to custodial interrogation he was entitled to the Miranda protections. Because he received no warnings, the statement would be inadmissible (except to impeach his testimony if he took the stand; see §9.3.2). See Chapter 9.
Was Junior in "custody" ? Even though he was not under arrest or in the police station, he may nonetheless be deemed in custody if a reasonable person in his situation would have believed himself not free to leave. See §9.2.1. Was Junior subjected to "interrogation"? Even though there was no formal questioning, if the conduct of the officers was the functional equivalent of interrogation, then Miranda is triggered. See §9.2.2. The inquiry is whether the words or actions of the police were such that they should have reasonably foreseen the likelihood of eliciting an incriminating response. Here we must take into account the limitations and susceptibilities of Junior that were known to the officers at the time.
Third, the Massiah doctrine renders statements inadmissible when they are deliberately elicited from the suspect in the absence of counsel, provided that the Sixth Amendment right to counsel has kicked in. Since this occurs only when adversary judicial proceedings have been initiated, Junior could not invoke Massiah. See Chapter 10. If this encounter had occurred subsequent to a grand jury indictment or an arraignment following arrest, then the actions of the police would be scrutinized to determine whether the police had intentionally elicited his statement.

3.
Assuming that Junior was subjected to custodial interrogation (the direct question asked here clearly constitutes interrogation), the issue becomes one of waiver. We begin the analysis, however, with the question of whether Junior invoked either his right to silence or to counsel when he responded that he wanted to talk to his parents before saying anything. See §9.2.5. If this amounted to an exercise of the right to silence, then interrogation should have been terminated and resumed only after Junior's right had been scrupulously honored. If it was a request for counsel, then interrogation should have been terminated until Junior was either provided counsel or himself initiated further conversation.
Junior's confession could be admitted only after the prosecution established that he made a knowing, intelligent, and voluntary waiver. See §9.2.4. This showing would be problematic because of Junior's age and lack of education. Moreover, the officer's inducement ("we'll see to it that you get off as easily as possible") may undercut the voluntariness of the waiver and even may constitute sufficient coercion to implicate due process concerns. See Chapter 8.

The Whole Nine Yards

4.
We must identify the possible violations of constitutional rights and then trace the ripple effects of each through the exclusionary rule.
Beginning with the initial encounter at Duck Pond, did a seizure occur that triggers the Fourth Amendment and thus required justification? While not all street encounters constitute seizures, Soap arguably was subjected to one when the officers asked him to identify himself at gunpoint. The test for seizure is whether a reasonable person under the circumstances would have believed himself free to leave. See §4.3. If this confrontation amounted to a "stop," it had to be justified by reasonable suspicion that Soap was involved in criminal activity. While this requires a particularized and reliable basis in fact, the statement of the teenager at the crime scene together with the anonymous call probably suffice to justify the brief detention. See §4.2. If not, however, the stop was unlawful and the statement made by Soap would be inadmissible as its direct result.
The confrontation with Soap in which the officer pointed his revolver at him arguably constituted a detention equivalent to a full arrest. See §4.3. If this were the case, probable cause would be required. See §4.1. Although Illinois v. Gates has established a flexible standard, on the facts here it is unlikely that probable cause to arrest existed.
How far would the taint of the unlawful stop (or arrest) travel? Arguably the discovery of the baby should be suppressed because it was achieved by exploiting Soap's statement directing the officers to his apartment. See §7.2. On the other hand, the entry into the apartment was somewhat removed from the initial stop (separated by time and by Soap's statement) so it could be said that the taint had dissipated. Moreover, there is an argument that the infant would have inevitably been discovered anyway by the officers sent in response to the neighbor's call.
If the encounter at Duck Pond amounted to custodial interrogation, then Soap's statement (and to a limited extent, the fruits of that statement; see §9.3.3) would be subject to suppression on Miranda grounds. There was "interrogation" when Officer Booth directed at Soap two questions that did not constitute routine on-the-scene fact gathering. See §9.2.2. Moreover, the simultaneous pointing of the gun at the suspect may have put him in "custody". See §9.2.1. In the absence of the warnings, his statement would presumptively be inadmissible. But it is arguable that the public safety exception should apply because of the compelling need to find the missing infant as quickly as possible. See §9.3.1. When the officers sped off in the cruiser with Soap, he was clearly under arrest, requiring probable cause. See §4.1. Given all the information known to them at that time (including Soap's incriminatory statement), that standard was probably met. It would also appear that the police had probable cause to search his home for the missing boy. Entry into a home (without consent) generally requires a warrant, but these circumstances are an excellent candidate for application of the emergency exception. See §6.2. The discovery of Charlie thus does not appear to have been the result of an unlawful search. But note that it may have been the indirect result of an earlier illegality (that is, the stop) and thus subject to suppression under the derivative evidence doctrine.
At the station house, Soap clearly invoked his right to counsel following Miranda warnings. The question thus becomes whether the subsequent questioning in the jail cell was proper. Once the right to counsel is invoked, the suspect may not be interrogated until counsel is provided or the suspect himself initiates further communication. See §9.2.5. Did Soap initiate further communication when he inquired as to the appointment of counsel? Although the Court has adopted a broad definition of "initiation" (including Bradshaw's "What is going to happen to me now?"), Soap's inquiry here underscored his desire to have the advice of counsel and should not be deemed as license to resume questioning. His confession should therefore be suppressed (although it may be introduced for impeachment if he takes the stand; see §9.3.2).
The discovery of the Saab resulted from the information provided in the confession, raising the issue as to whether it must be suppressed together with the fingerprint evidence. Even if his statement is found to be in violation of Miranda, the indirect fruits of that statement are not necessarily inadmissible. See §9.3.3. The situation would be different if it were determined that Soap's jail cell confession was the involuntary product of police coercion. It is arguable that Officer Booth's treatment of the elderly suspect constituted coercive conduct that played upon his vulnerable condition, in which case his confession (and its fruits) would be inadmissible for all purposes. See Chapter 8. A finding of a due process violation in these circumstances, however, is unlikely.
If there were information indicating that the Saab would have been discovered anyway (for example, it was abandoned in an illegal parking space), the inevitable discovery exception to the derivative evidence doctrine might apply. Assuming that the Saab is not deemed the fruit of the poisonous tree, the search of the Saab and the discovery of the fingerprints would likely be lawful because the officers had sufficient information to constitute probable cause to search the vehicle. The automobile exception to the warrant requirement would thus apply. See §6.

