
TABLE OF CONTENTS

Preface xxiii
Acknowledgments xxvii
The Constitution xxix
The Articles of Confederation xlvii
Chart of Supreme Court Justices lv

I

THE EVOLUTION OF CONSTITUTIONAL LAW 1

1

THE FOUNDING 3

A: BACKGROUND ASSUMPTIONS OF THE CONSTITUTION 3
1. Natural Rights 3

John Locke, Second Treatise of Government 5
Elizur Goodrich, The Principles of Civil Union and

Happiness Considered and Recommended 11
The Declaration of Independence of the Thirteen

Colonies
13

2. The Alleged Failure of the Articles of Confederation 16
James Madison, Vices of the Political System of the

United States
17

3. Drafting and Ratifying the Constitution 22
B: THE ORIGINS OF THE BILL OF RIGHTS 26

1. Anti-Federalist Complaints About the Lack of a Bill of Rights 26
Centinel I, Independent Gazetteer 26

2. Federalist Objections to a Bill of Rights 28
James Wilson, Speech in the Statehouse Yard,

Philadelphia
28

James Wilson, Speech to the Pennsylvania Ratification
Convention 29

xi



James Iredell, Speech to the North Carolina Ratification
Convention 30

3. The Anti-Federalist Reply 31
Brutus II, The New York Journal 31

4. James Madison Delivers on the Promise of a Bill of Rights 34
Madison’s Speech to the House Introducing a Bill of

Rights
35

C: THE FIRST CONSTITUTIONAL CONTROVERSIES 44
1. Constitutionality of the Bank of the United States 44

James Madison, Speech in Congress Opposing the
National Bank 45

Opinion of Attorney General Edmund Randolph 51
Opinion of Secretary of State Thomas Jefferson 53
Opinion of Secretary of the Treasury Alexander

Hamilton 55
2. The Concept of ‘‘Sovereignty’’ 59

Chisholm v. Georgia 60
The Eleventh Amendment 74

3. Fundamental Principles v. Expressed Constraints 75
Calder v. Bull 75

4. The Alien and Sedition Acts of 1798 77
An Act Concerning Aliens (The Alien Friends Act) 78
An Act Respecting Alien Enemies (The Alien Enemies

Act)
79

An Act for the Punishment of Certain Crimes Against the
United States (The Sedition Act) 79

The Virginia Resolution 80
The Kentucky Resolution 82
Madison’s Report to the Virginia House of Delegates 83

2

THE MARSHALL COURT 95

A: THE JUDICIAL POWER 95
Marbury v. Madison 97
Fletcher v. Peck 107
Martin v. Hunter’s Lessee 111

B: THE NECESSARY AND PROPER CLAUSE 118
McCulloch v. Maryland 120
John Marshall, ‘‘A Friend of the Constitution’’ 132
James Madison, Letter to Judge Spencer Roane 133
James Madison, Letter to Charles J. Ingersoll 136
Andrew Jackson, Veto Message 139

C: THE COMMERCE CLAUSE 143
Gibbons v. Ogden 143
Willson v. Black Bird Creek Marsh Co. 153

xii Table of Contents



D: THE BILL OF RIGHTS 158
Barron v. City of Baltimore 158

3

THE TANEY COURT 163

A: THE COMMERCE CLAUSE AND THE POLICE POWER OF STATES 163
Mayor of the City of New York v. Miln 164
Cooley v. Board of Wardens 170

B: SLAVERY AND THE CONSTITUTION 172
1. The Fugitive Slave Clause & the Enforcement

Power of Congress 173
Prigg v. Pennsylvania 174
Lysander Spooner, A Defence for Fugitive Slaves Against

the Acts of Congress 186
2. Citizenship and the Missouri Compromise 191

Dred Scott v. Sandford 192
Frederick Douglass, Speech Delivered, in Part, at the

Anniversary of the American Abolition Society 220
Frederick Douglass, The Constitution of the United

States: Is It Pro-Slavery or Anti-Slavery? 226

4

THE CIVIL WAR 229

A: THE CONSTITUTIONALITY OF SECESSION 229
Abraham Lincoln, Message to Congress in

Special Session 231
B: PRESIDENTIAL POWER IN WARTIME 234

1. The Power to Suspend the Writ of Habeas Corpus 234
Ex Parte Merryman 236
Abraham Lincoln, Message to Congress in

Special Session 241
2. The Power to Emancipate Slaves 243

Abraham Lincoln, Letter to Horace Greeley 243
Abraham Lincoln, Emancipation Proclamation 245
Benjamin Curtis, Objections to Emancipation

Proclamation 247
3. The Power of the Commander in Chief 249

The Prize Cases 250
C: THE POWER TO ESTABLISH MILITARY TRIBUNALS 254

Ex Parte Milligan 254

Table of Contents xiii



5

THE RECONSTRUCTION ERA 263

A: THE THIRTEENTH AND FOURTEENTH AMENDMENTS 263
1. Limiting the Privileges or Immunities Clause 267

The Slaughter-House Cases 267
Bradwell v. State of Illinois 281
Richard L. Aynes, Constricting the Law of Freedom:

Justice Miller, The Fourteenth Amendment, and the
Slaughter-House Cases

285

2. Evidence of the Meaning of ‘‘Privileges and Immunities’’ 292
3. Limiting the Amendment to Racial Discrimination 295

United States v. Cruikshank 296
Strauder v. West Virginia 300

4. The Amendment Does Not Extend the Bill of Rights to the States 304
Presser v. Illinois 305

5. Limiting the Amendment to ‘‘State Action’’ 308
The Civil Rights Cases 308

6. Facially Neutral Laws 326
Yick Wo v. Hopkins 326

7. The ‘‘Separate But Equal’’ Doctrine 329
Plessy v. Ferguson 330

B: THE COMMERCE CLAUSE AND NECESSARY & PROPER CLAUSE 339
U.S. v. Dewitt 340
Hepburn v. Griswold 343
Knox v. Lee 347
Juilliard v. Greenman 353

6

THE PROGRESSIVE ERA 355

A: THE COMMERCE CLAUSE AND NECESSARY & PROPER CLAUSE 357
United States v. E.C. Knight Co. 357
Champion v. Ames 364
Hammer v. Dagenhart 369

B: THE DUE PROCESS CLAUSE 374
Chicago, Burlington & Quincy Railroad Co. v. City of

Chicago 374
Lochner v. State of New York 379
Muller v. State of Oregon 390
Adkins v. Children’s Hospital of District of Columbia 393
Meyer v. State of Nebraska 399

xiv Table of Contents



Pierce v. Society of the Sisters of the Holy Names of Jesus
and Mary

402

C: THE THIRTEENTH AMENDMENT 404
Bailey v. State of Alabama 404
United States v. Reynolds 409

D: THE FOURTH AMENDMENT 412
Weeks v. United States 412

E: THE FIRST AMENDMENT 415
Schenck v. United States 416
Debs v. United States 418
Abrams v. United States 420
Gitlow v. People of State of New York 424
Stromberg v. California 429

7

THE NEW DEAL COURT 431

A: THE CONTRACTS CLAUSE 432
Home Building & Loan Association v. Blaisdell 433

B: THE DUE PROCESS CLAUSE 443
1. The Presumption of Constitutionality 443

O’Gorman & Young, Inc. v. Hartford Fire Insurance Co. 443
Nebbia v. People of State of New York 446
West Coast Hotel Co. v. Parrish 451

2. Qualifying the Presumption of Constitutionality 455
United States v. Carolene Products Co. 456
United Public Workers v. Mitchell 460

C: THE COMMERCE AND NECESSARY & PROPER CLAUSES 461
1. The Substantial Effects Doctrine 461

NLRB v. Jones & Laughlin Steel Corp. 461
United States v. Darby 465

2. The Aggregation Principle 468
Wickard v. Filburn 468
Barry Cushman, Rethinking The New Deal Court:

The Structure of a Constitutional Revolution 471
D: THE WAR POWER 476

Ex Parte Quirin 477
Hirabayashi v. United States 484
Korematsu v. United States 495
Ex Parte Endo 505

E: THE EXECUTIVE POWER 511
Youngstown Sheet & Tube Co. v. Sawyer 513

Table of Contents xv



8

THE WARREN COURT 533

A: RACIAL DISCRIMINATION 533
1. The Equal Protection Clause 534

Brown v. Board of Education of Topeka 534
2. The Due Process Clause of the Fifth Amendment 538

Bolling v. Sharpe 539
Michael W. McConnell, Originalism and the

Desegregation Decisions 541
Michael J. Klarman, Brown, Originalism, and

Constitutional Theory: A Response to Professor
McConnell

550

Michael W. McConnell, The Originalist Justification for
Brown: A Reply to Professor Klarman 553

3. Racial Classifications Applying Equally to Whites and Others 558
Loving v. Virginia 558

4. The Commerce Clause 561
Heart of Atlanta Motel v. United States 562
Katzenbach v. McClung 570

5. The Enforcement Clause of the Fourteenth Amendment 573
Katzenbach v. Morgan 573

B: THE DUE PROCESS CLAUSE 576
1. Economic Liberties 576

Lee Optical of Oklahoma v. Williamson 577
Williamson v. Lee Optical of Oklahoma 582

2. The Right of Privacy 582
Mapp v. Ohio 584
Griswold v. Connecticut 590
Loving v. Virginia 603
Roe v. Wade 604

II

CONSTITUTIONAL STRUCTURE 617

9

ARTICLE I—THE LEGISLATIVE POWER 619

A: THE SPENDING POWER 620
South Dakota v. Dole 620

xvi Table of Contents



President James Madison, Veto of Federal Public Works
Bill

625

B: THE COMMERCE CLAUSE 626
United States v. Lopez 627
United States v. Morrison 642
Gonzales v. Raich 648

C: THE ENFORCEMENT CLAUSE OF THE FOURTEENTH AMENDMENT 672
City of Boerne v. Flores 672
United States v. Morrison 682
Board of Trustees of University of Alabama v. Garrett 685
Nevada Dept. of Human Resources v. Hibbs 687

10

FEDERALISM LIMITS ON CONGRESSIONAL POWER 693

A: THE TENTH AMENDMENT 693
Gregory v. Ashcroft 695
New York v. United States 700
Printz v. United States 713

B: THE ELEVENTH AMENDMENT 727
Hans v. State of Louisiana 728
Ex Parte Young 732
Seminole Tribe of Florida v. Florida 735
Alden v. Maine 748

11

FEDERALISM LIMITS ON STATE POWER 759

A: THE DORMANT COMMERCE CLAUSE 759
Oregon Waste Systems v. Department of Environmental

Quality 760
Granholm v. Heald 768
South-Central Timber Development, Inc. v. Wunnicke 771

B: THE PRIVILEGES AND IMMUNITIES CLAUSE OF ARTICLE IV 776
Hicklin v. Orbeck 777

C: IMPLIED LIMITS ON STATE POWERS TO REGULATE ELECTIONS 782
U.S. Term Limits v. Thornton 783

Table of Contents xvii



12

ARTICLE II—THE EXECUTIVE POWER 809

A: PRESIDENTIAL PRIVILEGES AND IMMUNITIES 810
1. Executive Privilege 810

United States v. Nixon 811
Transcript of President Nixon’s Conversation with His

Chief of Staff, H.R. Haldeman, in the Oval Office 816
2. Presidential Immunity from Civil Suits 819

Nixon v. Fitzgerald 820
Clinton v. Jones 826

B: EXECUTIVE AGREEMENTS 831
Dames & Moore v. Regan 831

C: THE LEGISLATIVE VETO 835
INS v. Chadha 835

D: THE APPOINTMENTS POWER 841
Morrison v. Olson 841

E: THE COMMANDER-IN-CHIEF POWER 863
Hamdi v. Rumsfeld 863
Hamdan v. Rumsfeld 881

13

ARTICLE III—THE JUDICIAL POWER 887

A: THE POLITICAL QUESTION DOCTRINE 889
Baker v. Carr 889
Nixon v. United States 896
Bush v. Gore 901

B: STANDING 905
Allen v. Wright 905
Federal Election Commission v. Akins 913

C: RIPENESS 916
Doe v. Bush 916

D: MOOTNESS 919
DeFunis v. Odegaard 920
Friends of Earth, Inc. v. Laidlaw Environmental

Services (TOC), Inc. 921

xviii Table of Contents



III

CONSTITUTIONAL RIGHTS 923

14

EQUAL PROTECTION 925

A: RACIAL DISCRIMINATION & STRICT SCRUTINY 926
Regents of the University of California v. Bakke 927
Grutter v. Bollinger 936
Gratz v. Bollinger 947
The Michigan Civil Rights Initiative 950
Parents Involved in Community Schools v. Seattle

School District No. 1 951
Adarand Constructors v. Pena 957
An Act to Establish a Bureau for the Relief of Freedmen

and Refugees 967
Washington v. Davis 968

B: SEX DISCRIMINATION & INTERMEDIATE SCRUTINY 972
Frontiero v. Richardson 972
Craig v. Boren 975
United States v. Virginia 978

C: OTHER DISCRIMINATION & ‘‘HEIGHTENED’’ RATIONAL BASIS SCRUTINY 989
Cleburne v. Cleburne Living Center, Inc. 990
Romer v. Evans 997

15

UNENUMERATED RIGHTS 1009

A: PROTECTING RIGHTS DEEPLY ROOTED IN TRADITION AND HISTORY 1009
Bowers v. Hardwick 1010
Washington v. Glucksberg 1018
Troxel v. Granville 1031

B: PROTECTING LIBERTY 1034
Planned Parenthood v. Casey 1034
Washington v. Glucksberg 1052
Gonzales v. Carhart 1053
Lawrence v. Texas 1060
Raich v. Gonzales 1079

Table of Contents xix



16

FREEDOMS OF SPEECH AND PRESS 1085

A: WHAT IS SPEECH? 1086
1. When Is Conduct Speech? 1086

United States v. O’Brien 1086
Texas v. Johnson 1089
R.A.V. v. City of St. Paul 1095

2. Does Money Equal Speech? 1100
Buckley v. Valeo 1101
McConnell v. Federal Election Commission 1109
Wisconsin Right to Life, Inc. v. Federal Election

Commission 1123
B: WHAT IS AN ABRIDGEMENT OF FREEDOM OF SPEECH? 1128

1. Does the First Amendment Ever Protect Speech
That Is Tortious? 1129

New York Times v. Sullivan 1129
Gertz v. Robert Welch, Inc. 1134

2. Is the Press Exempt from General Laws? 1140
Branzburg v. Hayes 1140
Cohen v. Cowles Media Co. 1144

3. May the Government Mandate Access to the Press? 1147
Red Lion Broadcasting Co. v. Federal Communications

Commission 1148
Miami Herald v. Tornillo 1153

C: IS SOME SPEECH LESS WORTHY OF PROTECTION? 1155
1. ‘‘Obscene’’ and Sexually Explicit Speech 1155

Stanley v. Georgia 1156
Miller v. California 1158
Ashcroft v. Free Speech Coalition 1163

2. Commercial Speech 1169
Virginia Pharmacy Bd. v. Virginia Consumer Council 1170
Central Hudson Gas & Elec. v. Public Serv.

Commission 1174
Lorillard Tobacco v. Reilly 1176

17

FREEDOM OF ASSOCIATION 1183

A: COMPULSORY DISCLOSURE OF MEMBERSHIP 1183
NAACP v. Alabama 1183
Buckley v. Valeo 1185
McConnell v. Federal Election Commission 1189

xx Table of Contents



B: COMPULSORY EXPRESSION 1189
Abood v. Detroit Board of Education 1189
Board of Regents University of Wisconsin v. Southworth 1192

C: COMPULSORY ASSOCIATION 1197
Roberts v. United States Jaycees 1197
Boy Scouts of America v. Dale 1203

18

THE FREE EXERCISE OF RELIGION 1215

A: BELIEF V. CONDUCT 1215
Reynolds v. United States 1216

B: GENERALLY APPLICABLE LAWS IMPEDING FREE EXERCISE 1219
Sherbert v. Verner 1220
Employment Division, Dept. of Human Resources

of Oregon v. Smith 1221
Church of Lukumi Babalu Aye v. City of Hialeah 1225
Gonzales v. O Centro Espirita Beneficiente Uniao

Do Vegetal 1231

19

NO ESTABLISHMENT OF RELIGION 1237

A: GOVERNMENT ‘‘ENTANGLEMENT’’ WITH RELIGION 1238
Lemon v. Kurtzman 1239

B: GOVERNMENT ‘‘ENDORSEMENT’’ OF RELIGION 1242
Marsh v. Chambers 1242
James Madison, The Detached Memorandum 1243
Lee v. Weisman 1246

C: GOVERNMENTAL ‘‘PURPOSE’’ TO ADVANCE RELIGION 1261
McCreary County, Kentucky v. A.C.L.U. of Kentucky 1261
Van Orden v. Perry 1276

20

THE RIGHT TO KEEP AND BEAR ARMS 1283

United States v. Miller 1285
United States v. Miller, Brief for the United States,

Summary of Argument 1288

Table of Contents xxi



21

TAKING PRIVATE PROPERTY FOR PUBLIC USE 1289

A: WHAT IS A ‘‘TAKING’’? 1289
Pennsylvania Coal Co. v. Mahon 1290
Keystone Bituminous Coal Assn. v. DeBenedictis 1292
Nollan v. California Coastal Commission 1303
Dolan v. City of Tigard 1309

B: WHAT IS A ‘‘PUBLIC USE’’? 1313
Hawaii Housing Authority v. Midkiff 1314
Kelo v. City of New London 1318

Table of Cases 1337
Index 1341

xxii Table of Contents




